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4. ATTENTION 


No. 12 of Vol. 1, 1942, of the Agriculture Decisions contains the fol- 
lowing cumulative eactaniel: 


Citations in Decisions Page 
Statutes, orders, etc. 811 
De eee 815 
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Decisions overruled by Secretary of Agriculture 819 
Actions for review of Secretary’s decisions 820 
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Cumulative Subject-Index* .. : 836 
A study of the scope and nature of Agriculture Decisions—Statistical 
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* Cumulative Index-Digest of both the Agriculture Decisions and the court de- 
cisions for 1942-1943, together with texts of regulatory laws and applicable Regula- 
tions and Rules of Practice, including pocket supplement, are in process of prepa- 
ration and will be published upon completion. 


ur 


3 
; 





PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register or (for reasons of policy) decisions 
issued under one statute which expressly authorizes, but does not 
require the publication of the facts and circumstances of a violation, 
unless the Secretary in his decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. 8S. C. 1940 ed. 601 et seqg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. 8. C. 1940 ed. 499a 
ct seq.). These statutes are now administered by the War Food Admin- 
istration created by Executive Order No. 9334, April 19, 1948 (8 F. R. 
5423). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited by 
giving the volume and page, for illustration, thus: 1 AD 472. It is 
unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of both the Agriculture Decisions and court decisions 
will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and annual 
bound volumes of the decisions will be available through the Superin- 
tendent of Documents, U. S. Government Printing Office, Washing- 
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AGRICULTURE DECISIONS 
(A. D. 483) 
In re A. M. Goopman. AMA Doc. No. 66-3. Decided October 23, 1943. 


Dismissal of Supplemental Petition—Termination or Suspension of Order 


Where in the original petition to terminate or suspend the marketing order regulat- 
ing the handling of oranges grown in the States of California and Arizona, the 
validity of the marketing order when issued was not questioned, but it was 
contended that the said order no longer tends to effectuate the declared policy 
of the act, and: it appears that the supplemental petition merely restates the 
contentions of the original petition, it is held that the supplemental petition is 
devoid of any question which may properly be considered in a proceeding 
under section 8c (15) (A) of the act, and, therefore, it is ordered that the 


supplemental petition be dismissed. 
Prior Decision Followed 
In re ALEXANDER CHASKIN, doing business as Chaskin Citrus Company, 2 AD 328. 
Decided August 16, 1943. 
Mr. G. V. Wetkert, of Los Angeles, California, for petitioner. 
Decision by Roy F. Hendrickson, Director of Food Distribution. 
Approved October 30, 1943. Robert H. Shields, Solicitor. 


DISMISSAL OF SUPPLEMENTAL PETITION 


On August 9, 1943, A. M. Goodman filed a petition pursuant to section 
8c(15) (A) of the pond gee Agreement Act of 1937 (7 
U. S. C. 1940 ed. 608(c) (15) (A), hereinafter referred to as the “act”, 
in connection with the sth order regulating the handling of 
oranges grown in the State of California or in the State of Arizona 
(7 F. R. 8576). 

In accordance with the rules of practice governing proceedings on 
petitions to modify or to be exempted from marketing orders (7 CFR, 
1941 Supp., 900.50 et seq.), the petition was considered on September 
8, 1943. The Director of Food Distribution, War Food Administration, 
with the approal of the Solicitor of the Department of Agriculture, de- 
termined that the petition failed to show that the marketing order or 
any provision thereof was not in accordance with law. The petition 
was dismissed. Copies of the determination were served on the peti- 
tioner and his attorney, G. V. Weikert, Los Angeles, California. 

On September 23, 1943, and within the period prescribed in the ap- 
plicable rules of practice (7 CFR, 1941 Supp., 900.52(¢)), the petitioner 
filed a supplemental petition in connection with the said marketing 


order. 
In the petition filed on August 9, 1943, the validity of the marketing 


order when issued was not questioned, but it was contended that the 
marketing order should be terminated or suspended because it no longer 
481 
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tends to effectuate the declared policy of the act. In the September 8, 
1943 determination with respect to this petition, it was pointed out that 
the act authorizes the Secretary of Agriculture to terminate or suspend 
a marketing order whenever he finds that the marketing order no longer 
tends to effectuate the declared policy of the act. (This authority has 
been delegated to the War Food Administrator. E.O. 9322, 8 F.R. 3407; 
E.O. 9334, 8 F.R. 5423). It was concluded that in the absence of such 
a determination the marketing order remains in full force and effect, 
and that a petition filed pursuant to section 8c(15) (A) of the act is not 
a proper procedure to secure a determination that a marketing order 
does not tend to effectuate the declared policy of the act. 

Upon consideration of the supplemental petition filed on September 
23, 1943, it appears that the petitioner has done no more than to restate 
the contentions of his August 9 petition citing an additional section of 
the act and two portions of Order No. 66 which he argues support these - 
contentions, and to make a further contention that the failure of the 
War Food Administrator to find that the marketing order does not tend 
to effectuate the declared policy of the act, is arbitrary and capricious. 
The validity of the marketing order when issued is not questioned by the 
petitioner in his supplemental petition, but it is contended that the oper- 
ation and enforcement of the marketing order, and the imposition upon 
the petitioner of any obligation in connection therewith, is contrary to 
and in violation of the act, because the establishment of a price ceiling 
on oranges, pursuant to the Emergency Price Control Act of 1942, pre- 
vents ‘the marketing order from effectuating the declared policy of the 
act. The petitioner also contends that under such circumstances, the 
marketing order deprives him of his property without due process of law 
and results in the taking and confiscation of his property without com- 
pensation. 

It seems clear that the supplemental petition is void of any question 
which may properly be considered in an 8c(15)(A) proceeding under 
the act. Provision is made in the act for the termination or suspension 
of a marketing order if the War Food Administrator finds that the order 
no longer tends to effectuate the declared policy of the act; but there 
is no provision in the act that such a finding must be based on the evi- 
dence developed at a hearing. 

It is concluded that a petition filed pursuant to section 8c(15) (A) 
of the act is not a proper procedure to secure a determination, upon the 
basis of the allegations in the amended petition, that a marketing order 
no longer tends to effectuate the declared policy of the act. The two 
petitions in this case are similar to those in the matter of Alexander 
Chaskin d/b/a Chaskin Citrus Company, AMA Docket No. 66-2," and 


*2 AD 828.—Ed. 





A. D. 484 LOUIS ARMBRECHT COMMISSION CO. 483 


this case is controlled by the determination dismissing the amended pe- 
tition in that case. The supplemental petition is dismissed and no hear- 
ing will be held in connection therewith. However, the petitioner’s con- 
tentions will receive the careful consideration of the War Food Ad- 
ministrator. 

Copies of this determination shall be served by the hearing clerk on 
the petitioner and his attorney, G. V. Weikert. 


(A. D. 484) 
In re Louis ARMBRECHT, doing business as Louis Armbrecht Commission Company. 
P&S Doc. No. 1546. Decided October 2, 1943. 
Cease and Desist—-Unfair Practice 
On the basis of the evidence disclosed in this’ disciplinary proceeding instituted 
by an Order of Inquiry and Notice of Hearing issued by the Deputy Director 
of the Food Distribution Administration charging the respondent, a market 
agency, with the perpetration of certain unfair, unjustly discriminatory and 
deceptive practices and devices, it is ordered that respondent shall cease and 
desist from (1) reporting weights of livestock to consignors without obtaining 
correct scale tickets and (2) making false reports to consignors of livestock 
that consignments were sold in separate lots. 


Mr. John J: Curry for Food Distribution Administration. Miss Lotus Therkelsen, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U. 8. C. 1940 ed. 181 et seq.), instituted on 
April 6, 1943, by an Order of Inquiry and Notice of Hearing issued by 
the Deputy Director of the Food Distribution Administration. 

The respondent, Louis Armbrecht, an individual doing business as 
Louis Armbrecht Commission Company, a market agency at the Union 
Stock Yards, Chicago, Illinois, was charged with making false and mis- 
leading reports and representations to consignors of livestock and re- 
porting weights of livestock to consignors without obtaining scale tickets 
showing such weights were true and correct. On August 23, 1943, re- 
spondent acknowledged service of the Order of Inquiry and Notice of 
Hearing, admitted the allegations thereof, waived hearing, and con- 
sented to the issuance of a cease and desist order against him. 


FINDINGS OF FACT 


1. The respondent, Louis Armbrecht, is an individual doing business 
as the Louis Armbrecht Commission Company, registered under the 
act as a market agency. At all times herein involved the respondent, 
as a registered market agency, engaged in the business of buying and 
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selling livestock on a commission basis at Chicago, Illinois, at the 
Union Stock Yards, posted by the Secretary of Agriculture as a stock- 
yard within the meaning of the act (9 CFR 204.1). 

2. On February 16, 1942, the respondent sold livestock on a commis- 
sion basis and in accounting to the consignor, reported that the livestock 
weighed a specified number of pounds in one single draft, whereas, the 
respondent had no duly executed scale ticket to show that the livestock 
weighed the specified number of pounds in one single draft. 

3. At divers times during the year 1942 the respondent, while acting 
as a market agency, sold and weighed livestock belonging to one con- 
signor with livestock belonging to other and different consignors, and in 
separate accountings to the consignors reported weights for which no 
daily executed scale tickets were obtained to show that such weights 
were true and correct. 

4. On February 16, 1942, and at divers times during the year 1942, 
the respondent sold livestock on a commission basis and in accounting 
to the consignor, reported that the livestock had been sold in one lot, 
whereas, in fact, the livestock was sold with livestock belonging to 
other and different consignors. 


CONCLUSIONS 


The action of the respondent in reporting weights of livestock to con- 
signors without obtaining scale tickets showing such weights were true 
and correct, as set forth in Findings 2 and 3, constitutes an unfair, un- 
justly discriminatory and deceptive practice and device in violation of 
section 312 of the act. The action of the respondent in reporting weights 
of livestock to consignors without obtaining scale tickets to show such 
weights were true and correct, as set forth in Findings 2 and 3, consti- 
tutes a failure to render reasonable stockyard services in violation of 
section 304 of the act and section 201.19 of the regulations then in force 
(9 CFR 201.19). The action of the respondent in falsely reporting to 
consignors of livestock that each consignment of livestock had been sold 
in one lot, as set forth in Finding 4, constitutes a violation of section 
304 of the act and section 201.19 of the regulations then in effect (9 CFR 
201.19). These violations authorize the issuance of a cease and desist 
order and suspension of respondent’s registration, but since respondent 
has admitted the facts and consented to a cease and desist order, its 
registration need not be suspended. 


ORDER 


Respondent shall cease and desist from: 
1. Reporting weights of livestock to consignors without obtaining 
scale tickets showing that such weights are true and correct; 
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2. Making false or misleading reports and representations to con- 
signors of livestock that each consignment was sold in one lot when the 
livestock was not, in fact, sold in separate lots. 

Copies hereof shall be served on respondent by registered mail or in 
person and on the Food Distribution Administration. Except as to serv- 
ice, this order shall become effective five days after its date. 


(A. D. 485) 


In re CuHartes FE. Harpinc Company. P&S Doc. No. 1545. Decided October 
12, 1943. 


Cease and Desist Order—Unfair Practice—Suspension of Registration 


On the basis of the evidence disclosed in this disciplinary proceeding instituted 
by the complaint of the deputy director of the Food Distribution Administra- 
tion, charging the respondent, a market agency, with the perpetration of certain 
unfair, unjustly discriminatory, and deceptive practices, it is ordered that the 
respondent shall cease and desist from (1) representing to consignors of live- 
stock that each consignment was sold in separate lot, (2) reporting incorrect 
sale prices, (3) reporting weights of livestock without obtaining scale tickets, 
(4) remitting proceeds of sale on basis of prices different from those for which 
livestock was sold, (5) charging for services an amount different from that 
prescribed by its filed tariff, and (6) failing to charge for its services amounts 
prescribed by its filed tariff, and it is held that while the respondent’s viola- 
tions of the act warrant suspension of its registration, its admission of facts 
and consent to issuance of the cease and desist order obviates the necessity 
of making such determination. 

Mr. Charles E. Harding, Jr. for respondent. Mr. J. J. Curry for Food Distribution 

Administration. Miss Lotus Therkelsen, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 1940 ed. 181 et seq.), instituted on April 3, 1948, 
by a complaint issued by the Deputy Director of the Food Distribution 
Administration. 

The respondent, Charles E. Harding, Jr., an individual doing business 
as Charles E. Harding Company, a market agency at the Union Stock 
Yards, Chicago, Illinois, was charged with making false and misleading 
reports and representations to consignors of livestock; reporting weights 
of livestock to consignors without obtaining scale tickets showing such 
weights were true and correct; failing to remit the full amount due to 
consignors of livestock; and failing to charge for services in accordance 
with his filed tariff. On August 27, 1943, respondent acknowledged 
service of the complaint, admitted its allegations, waived hearing, and 
consented to the issuance of a cease and desist order against him. 


FINDINGS OF FACT 


1. The respondent, Charles E. Harding, Jr., is an individual doing 
business as Charles E. Harding Company, registered under the act as a 


Cd 
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market agency. At all times herein involved, he engaged in the business 
of buying and selling livestock on commission at Chicago, Illinois, at the 
Union Stock Yards, posted by the Secretary of Agriculture as a stock- 
yard within the meaning of the act (9 CFR 204.1). 

2. On February 16, 1942, respondent reported to a consignor that his 
livestock had been sold in a single lot, whereas it had been sold with 
livestock belonging to other consignors. . 

3. On February 16, 1942, and at other times in 1942, respondent re- 
ported to consignors that their livestock had been sold at prices different 
from the prices at which it was actually sold. 

4. On February 16, 1942, and at other times in 1942, respondent re- 
ported weights to consignors of livestock without obtaining scale tickets 
to show such weights. 

5. On February 16, 1942, and at other times in 1942, respondent failed 
to remit the full amounts due to consignors for whom he had sold live- 
stock. 

6. On October 23, 1942, respondent charged and collected for his serv- 
ices in selling livestock on commission an amount greater than the 
amount prescribed by his tariff then on file with the Secretary of Agri- 
- culture. 

7. At divers times during 1942, respondent failed to charge and col- 
lect, for his services in selling livestock, in accordance with his filed 
tariff. 

CONCLUSIONS 


Respondent’s falsely reporting that livestock had been sold in a single 
lot, as set forth in Finding 2, constituted an unreasonable practice in 
violation of section 307 of the act. His falsely reporting prices to con- 
signors, as set out in Finding 3, constituted an unfair, unjustly dis- 
criminatory, and deceptive practice, and was in violation of section 312 
of the act and section 201.19 of the regulations the» in force (9 CFR 
201.19). In reporting weights to consignors without obtaining scale 
tickets to show such weights, as in Finding 4, respondent failed to ren- 
der reasonable stockyard services, in violation of section 304 of the act. 
In failing to remit the full amounts due consignors, as set out in Finding 
5, he engaged in an unfair, unjustly discriminatory, and deceptive prac- 
tice in violation of section 312 of the act. In failing to charge for serv- 
ices in accordance with his filed tariff, he violated section 306 of the act. 

Respondent’s violations would warrant suspension of his registration, 
but since he has admitted the facts and consented to the issuance of a 
cease and desist order, suspension is not necessary. 
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ORDER 


Respondent shall cease and desist from: 

1. Reporting or representing to consignors of livestock that each con- 
signment was sold in a separate lot when it was sold with consignments 
from other consignors; 

2. Reporting incorrect sale prices to consignors; 

3. Reporting weights of livestock to consignors without obtaining 
scale tickets showing such weights; 

4, Remitting proceeds of sale to consignors on the basis of prices dif- 
ferent from those for which the livestock was sold; 

5. Charging or collecting for services in selling livestock an amount 
different from that prescribed by his filed tariff; and 

6. Failing to charge for his services the amounts prescribed by his 
filed tariff. 

Copies hereof shall be served upon the respondent by registered mail 
or in person, and on the Food Distribution Administration. Except as 
to service, this order shall become effective five days after its date. 


(A. D. 486) 
In re James T. Crosspy & Sons. P&S Doc. No. 1468. Decided October 20, 1943. 


Dismissal of Petition for Reconsideration 


Upon careful consideration of the allegations and reéxamination of the order of 
July 28, 1943, directing the respondents to cease and desist from certain 
violations of the act, requiring the respondents to keep certain books and rec- 
ords and suspending the respondents’ registration as a licensed market agency 
and dealer, it is held that since the allegations made in the respondents’ petition 
for reconsideration are substantially the same as those urged at length in 
the oral argument proceeding, the petition be dismissed as the reconsideration 
of the proceeding would serve no useful purpose and would result in no change 
in the said order which shall become effective thirty days after the date of 
entry of this order. 


Messrs. Kelly & LeVander, of South St. Paul, Minnesota, for respondents. Mr. 
J. O. Parker for Food Distribution Administration. Mr. Golden N. Dagger, 


Examiner. 


Decision by Thomas J. Fluvin, Assistant to the War Food Administrator 


DECISION ON PETITION FOR RECONSIDERATION AND 
SUPPLEMENTAL ORDER 


On July 28, 1943, in this disciplinary proceeding under the Packers 
and Stockyards Act, 1921 (7 U.S. C. 1940 ed. 181 et seg.), an order was 
entered directing the respondents to cease and desist’ from certain vio- 
lations of the act, requiring the respondents to keep certain books and 
records, and suspending the respondents’ registration for a period of a 
year (2 A.D. 228). On August 17, 1943, respondents filed a petition ask- 
ing that the hearing be reopened or that the matter be reheard and re- 
argued. On August 23, 1943, an order was entered staying the effective 
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date of the order of July 28, pending action on respondents’ petition (2 
A.D. 339). On September 9, 1943, an answer to respondents’ petition 
was filed on behalf of the Food Distribution Administration. 

In general, respondents’ petition alleges that the order of July 28 is 
erroneous because respondents’ exceptions to the examiner’s rulings were 
not specifically disposed of, because the examiner’s rulings deprived 
respondents of an adequate hearing in that the deciding officer did not 
get a full picture of trade customs, because certain of the findings were 
unsupported by evidence or otherwise invalid, and because considera- 
tion was not given to the fact that certain of the practices found to be 
violations of the act had been engaged in for years by respondents with- 
out any action by the Department against respondents. 

The allegations made in the petition are substantially the same as 
those urged at length in the oral argument preceding the issuance of the 
order of July 28. Careful consideration was given then to the allega- 
tions, and reexamination of that order now leads us to the conclusion 
that reopening or reargument of the proceedings would serve no useful 
purpose and would result in no change in that order. 

The charge that the respondents’ exceptions to the examiner’s rulings 
were not passed upon is, of course, incorrect since the issuance of the 
order automatically affirmed all such rulings not specifically discussed. 
The findings attacked as lacking evidence have been reviewed and are 
found to be supported by the evidence. The claim that no considera- 
tion was given to the length of time that respondents were engaged in 
various violations of the act is without merit. There is no showing in 
the record that any subordinate officials of the Department knew of or 
approved the practices found to be violations. But even if the record 
showed otherwise, such knowledge or approval would be merely a matter 
to be taken into consideration in evaluating the penalty to be prescribed 
for the violations. Adequate allowance for alleged continuance of the 
practices over a period of years, and also for other “equities” strenu- 
ously urged by respondents as exonerating respondents, was made when 
the order of July 28 fixed the suspension period at one year instead of 
the two years recommended by the examiner in his report. 

The petition asks that the proceedings be reopened because respond- 
ents have discovered additional evidence since the hearing. Apparently 
the evidence referred to consists of the so-called “directives” of the 
local supervisor on the interpretation of respondents’ tariff or some 
other similar matter which is of minor importance in this proceeding 
and which played no part in arriving at the administrative penalty of 
suspension. At any rate, the request for reopening the hearing fails to 
comply with the requirements of section 202.21 of the rules of practice 


(9 CFR, 1941 Supp., 202.21). 
Mention might be made of one further point. In the oral argument 
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and in the petition, respondents claim that a suspension, or a suspension 
for a period as long as a year, has not been made under the act, at least 
for the type of alleged violations involved. It was charged also that sus- 
pension for a period of a year is not authorized. Any doubts on this 
score are settled by the continuous reenactment’ by Congress of the 
authority to suspend “for a reasonable specified period” in the face of 
repeated and continuous suspensions by the Secretary for periods as 
long as a year.” Many of the suspensions were assessed for unfair trade 
practices such as those involved here. 

In view of the foregoing, respondents’ petition is dismissed and the 
order of July 28, 1943 shall become effective thirty days after the date 
of entry of this order. 

Copies hereof shall be served on respondents and the Food Distribu- 
tion Administration by registered mail or in person. 


(A. D. 487) 


In re Mipwest Farmers, Inc. P&S Doc. No. 1473. Decided October 20, 1943. 
Dismissal of Petition for Reconsideration 


Upon careful consideration of the allegations and reexamination of the order of 
July 28, 1943, directing the respondent to cease and desist from certain viola- 
tions of the act, requiring the respondent to keep certain books and records, 
and suspending the respondent’s registration as a licensed market agency 
and dealer, it is held that since the allegations made in the respondent’s 
petition for reconsideration are substantially the same as those urged at length 
in the oral argument proceeding, the petition be dismissed as the reconsidera- 
tion of the proceeding would serve no useful purpose and would result in no 
change in the said order which shall become effective thirty days after the 
date of entry of this order. 

Mr. Jerome Hoffman, of St. Paul, Minnesota, for respondent. Mr. J. O. Parker 

for Food Distribution Administration. Mr. Golden N. Dagger, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


DECISION ON PETITION FOR RECONSIDERATION AND 
SUPPLEMENTAL ORDER 

On July 28, 1943, in this disciplinary proceeding under the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seq.), an order was 
entered directing the respondent to cease and desist from certain viola- 
tions of the act, requiring the respondent to keep certain books and 
records, and suspending the respondent’s registration as a licensed 
market agency and dealer for a year (2 A.D. 268). The effective date 
of this order was extended to September 1, 1943, by a supplemental 
order entered August 14, 1943. On August 17, 1948, the respondent 
filed a petition asking that the matter be reheard and reargued. On 


1The authority for suspensions of licenses has been contained in the appropriation acts for the 
Department continuously since the appropriation act for the fiscal year 1925, Act of June 5, 1924, 


43 Stat. 460, 7 U.S.C. 1940 ed. 204. ; 
*¥For a list of such suspensions see footnote 2 in the order entered today in P. & S. Docket No. 


1473, In re Midwest Farmers, Inc. 
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August 23, 1943, the effective date of the order of July 28 was stayed 
ee action on the respondent’s s petition for rehearing and reargument 
2 A.D. 340). 

“The petition alleges in general that the findings of fact contained 
in the order are erroneously decided, that the findings are contrary to 
the evidence and the weight of the evidence, that certain of the acts 
found to be violations were committed by an individual, Max Alberts, 
who was dismissed as an officer and employee of respondent, and that 
the suspension for one year is confiscatory. 

Careful examination of the record reveals no error in the issuance of 
the order and convinces us that rehearing or reargument would serve 
no useful purpose. An extensive hearing was held before an examiner. 
Numerous exceptions were made to the examiner’s report and lengthy 
oral argument was permitted. The petition presents matters which 
were thoroughly considered previously. These matters have been con- 
sidered again and we see no reason to make any changes in the order 
entered. However, one argument made by respondent in its petition 
might be mentioned. Respondent claims that the suspension for one 
year violates the Fifth Amendment to the Constitution. While this 
argument seems to us without merit, a question arises as to whether 
a suspension for one year is authorized under the statutory language 
permitting suspension “for a reasonable specified period.” Any doubts 
on this score are settled, however, when it is seen that Congress has 
reenacted this language every year since 1924 ' in the light of numerous 
and repeated suspensions of licenses for periods as long as one year.” 

In view of the foregoing, the petition for rehearing and reargument 
is dismissed and the order of July 28, 1943 shall become effective thirty 
days after the date of entry of this order. 

Copies hereof shall be served on respondent and the Food Distribution 
Administration by registered mail or in person. 


(A. D. 488) 


In re 1. Ruoapes Stearns anp Wacrer B. Srearns, partners doing business as 
California-Mexico Distributing Company. PACA Doc. No. 4253. Decided 
October 5, 1943. 


1The authority for suspensions of licenses has been contained in the appropriation acts for 
the Department continuously since the appropriation act for the fiscal year 1925, Act of June 5, 
1924, 43 Stat. 460, 7 U.S.C. 1940 ed. 204 

2 Eg. Docket No. 188, A. V. Tjaden & W.F. Wells, May 19, 1927; Docket No. 285, J. N. Laird, 
March 29, 1929; Docket No. 280, Thomas M. Barry, June 14, 1929; Docket No. 333, Charles C. 
Roberts, January 30, 1931; Docket No. 350, C. L. Kaye & Sons, ane, ., August 6, 1931; Docket No. 
368, Donahue Bros., Inc., March 16, 1932; Docket No. 388, Ed. C. Topping, dba Ogden Livestock 
Com. Co., June 7, 1932; ‘Docket No. 464, 'C. 8. Fulton, oe ‘IL, 1935; Docket No. 756, G. J. 
Kloppenburg, June 19, 1937; Docket No. 912, J. F. Wals, September 27, 1987; Docket No. 983, 
John K. Newburn et al., December 13, 19387 (suspension for eighteen months) ; Docket No. 1017, 
George C. Eirick et al., January 19, 1988; Docket No. 759, Peoples Cooperative Sales Agency, 
February 12, 1938 (suspension for two years); Docket No. 1158, Crider Bros. Com. Co., March 


25, 1939. 
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Revocation of Licenses 


Respondents’ failure to account for advances on, and net proceeds of, five carloads 
of garlic consigned to them by the complainant constitutes flagrant and re- 
peated violations of the act, for which, it is held, their license should be 


revoked. 
Mr. Aubry Miller, of Alhambra, California, for respondents. Mr. Richard F. 
McCarthy for Food Distribution Administration. Mr. Jesse R. Farr, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), instituted by 
the complaint of S. R. Smith, Chief of the Fruit and Vegetable Branch 
of the Food Distribution Administration on January 21, 1943. It was 
alleged in the complaint that the respondents, I. Rhoades Stearns and 
Walter B. Stearns, partners doing business as California-Mexico Dis- 
tributing Company, at Nogales, Arizona, had failed to account for 
advances on and net proceeds of five carloads of garlic consigned to 
them. 

Copies of the complaint were personally served on both respondents. 
I. Rhodes Stearns did not answer. Walter B. Stearns filed an answer 
denying that he was a partner or licensed under the act, and denying 
the other allegations for lack of information. 

A hearing was held before Jesse R. Farr, the examiner, on May 5 and 
6, 1943, in Nogales, and on May 7, 1943, in Los Angeles, California. 
Richard F. McCarthy, Office of the Solicitor, Department of Agriculture, 
appeared for the complainant, I. Rhoades Stearns appeared in person, 
and Aubrey Miller, Alhambra, California, appeared for Walter B. 
Stearns. At the hearing, both respondents denied the existence of a 
partnership, but I. Rhoades Stearns admitted failure to account for 
the garlic. 

The examiner issued his report on August 21, 1943. It contained 
findings similar to, although more detailed than, those herein. While 
the report contains no proposed order, as it should according to the 
rules of practice (7 CFR, 1941 Supp., 47. 2 (p); In re Gentry-Thompson 
Stock Yards Company, 2 AD 173), it seems clear from the conclusions 
that revocation of the license was recommended. Copies of the report 
were served on both respondents, but neither has filed exceptions to it. 


FINDINGS OF FACT 


1. Respondents are partners doing business as California-Mexico 
Distributing Company at Nogales, Arizona, and have held a license 
under the act since October 23, 1941. 

2. During May and June 1942, respondents received on consignment 
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from International Vegetable Export at Nogales five carloads of garlic, 
a perishable agricultural commodity, in the cars mentioned below. 

3. Of the garlic, respondents diverted cars PFE 73058 and PFE 
34776 to Cuneo Brothers in New York, New York, car PFE 14512 to 
I. Cohen & Sons, Pittsburgh, Pennsylvania, car PFE 94185 to La 
Mantia Brothers Arrigo Company, Chicago, Illinois, and car PFE 
45337 to H. Rothstein & Sons, Philadelphia, Pennsylvania. 

4. During the period July to October 1942, respondent I. Rhoades 
Stearns received accounts sales and payment of the net proceeds of the 
garlic, but the proceeds and proper accounts sales have not been 
delivered or paid to International Vegetable Export. 

5. Respondents received the following advances on the garlic: about 
May 13, 1942, $1,000 of PFE 73058; about June 16, 1942, $1,000, and 
about October 5, 1942, another $500, on PFE 34776; about June 12, 
1942, $1,000 on PFE 14512; about June 26, 1942, $850 on PFE 94185; 
and about July 16, 1942, $500 on PFE 45337. 

6. Respondents failed to transmit to their consignor the advances of 
June 12, June 26, and October 5, 1942. 

7. Respondents received the les ance of October 5, 1942, after they 
had received net proceeds considerably in excess of all charges they had 


against the garlic. 


8. Respondents have failed to account for and pay International 
Vegetable Export about $1,728.66 received for the garlic. 
CONCLUSIONS 
Respondents’ failures to account for and pay the various advances 


and receipts of proceeds constitute flagrant and repeated violations of 
section 2 of the act, for which their license should be revoked and the 


facts published. 


ORDER 
Effective ten days after this date, respondents’ license is revoked, and 
the facts, as stated herein, shall be published. 


(A. D. 489) 


GILLILAND & Company v. SAN ANTONIO CoMMIssION Company. PACA Doc. No. 
4244. Decided October 9, 1943. 


Failure to Account 


Respondent’s failure to account to complainant for the agreed purchase price of 
two shipments of onions on f.o.b. E] Paso, Texas, basis entitles complainant to 
an award of reparation for the full amount of the purchase price, and re- 
spondent’s contention that complainant’s prior dismissed suit in State court for 
recovery of damages sustained in this transaction precludes his right to in- 
stitute a proceeding under the act, overruled. 


Mr. David J. Smith, of El Paso, Texas, for complainant. Mr. William Alter, of 
San Antonio, Texas, for respondent. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 








A. D. 489 =GILLILAND & CO. v. SAN ANTONIO COMMISSION CO. 493 


PRELIMINARY STATEMENT 

On September 15, 1942, Gilliland & Company, the complainant, filed 
a formal complaint under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seq.), seeking reparation from San 
Antonio Commission Company, the respondent, for the latter’s failure 
to pay the contract purchase price on 443 sacks of onions, less an al- 
lowed credit for three shipments of yams sold and delivered by re- 
spondent to complainant. 

Complainant contends that respondent through Benny Kamrass, con- 
tracted to. buy 500 bags of onions from complainant. Complainant 
states that the contract was made at its place of business when it had 
200 bags of onions there, that Benny Kamrass took 93 bags of onions 
then, because that was all the truck would hold, but that he ordered 
enough to fill out a contract for 500 bags. 

Respondent filed an answer denying that it is indebted to com- 
plainant. Respondent claims that Benny Kamrass bought only 93 
bags, because that was all complainant had, and that the deal of 350 
bags is a separate one. Respondent also contends that its truck driver 
had no authority to inspect or accept the 350 bags for respondent, and 
that a trade custom prevailing in the vicinity gave him the right to 
inspect the onions at destination point. Respondent states that when 
these onions arrived at destination they were found to be unfit and were 
rejected by respondent. Respondent further alleges that complainant 
was notified of the rejection, and that respondent was authorized to 
resell the onions for complainant’s account. Respondent in its answer 
asserts a counterclaim alleging that complainant has failed to pay the 
loss sustained by respondent in the resale of the onions for complainant’s 
account. ; 

In its answer, respondent also sets up the defense that complainant 
elected to institute court proceedings in the State courts of Texas for 
the recovery of damages alleged to have been sustained by complainant 
in this transaction. This proceeding was later dismissed, but it is the 
contention of respondent that complainant elected its remedy at the 
time the suit was filed in the State courts, and that the complainant 
cannot subject respondent to the expense of defending two actions cov- 
ering the same transaction. 

Since the amount claimed as damages does not exceed $500, no formal 
hearing was held. The parties have waived the filing of statement of 
facts. 

The record includes a report of investigation, copies of which were 
served on the parties by registered mail on October 6, 1942. 

FINDINGS OF FACT 
1. Complainant is an individual whose address is 130 South Florence 


Street, E] Paso, Texas. 
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2. Respondent is an individual whose address is 103 South Pecos 
Street, San Antonio, Texas, and was licensed under the act at the time 
of the transactions mentioned in the complaint. 

3. On July 30, 1941, complainant sold to respondent 500 bags of New 
Mexico onions at $1.50 per sack f.o.b. El Paso, Texas. 

4. On July 30, 1941, 93 sacks, and on August 5, 1941, 350 sacks of 
New Mexico onions were delivered to and accepted by respondent’s 
truck driver at El Paso, Texas. The total sale price of these two lots of 
onions was $664.50. 3 

5. The onions were shipped from New Mexico to El Paso, Texas, and 
from there to San Antonio, Texas. 

6. During August 1941, respondent was ‘given credit in the amount 
of $390.25, which represents the purchase price of three shipments of 
yams sold by respondent to complainant. 

7. Respondent was not authorized to handle the onions for com- 
plainant’s account. 

8. The counterclaim of respondent was not filed within nine months 
from the date of the alleged cause of action. 

9. Prior to the filing of the complaint in this proceeding, complainant 
instituted an action at law in the State courts of Texas, which suit was 
later dismissed by complainant prior to the rendering of a decision by 
that court on the merits. 

10. There is a balance due complainant from respondent for the 
onions in the sum of $274.25, no part of which has been paid. 

11. An informal complaint was filed herein on March 30, 1942, which 
was within nine months after August 1941, when the alleged cause of 
action accrued. 


CONCLUSIONS 


The contract entered into between complainant and respondent called 
for the purchase and sale of onions on an f.o.b. El Paso, Texas, basis. 
The title to these onions passed to respondent when the onions were 
delivered to and accepted by respondent’s truck driver at El Paso, 
Texas. 

The onions were in interstate commerce, since interstate commerce is 
not confined to transportation from one state to another, but compre- 
hends all commercial intercourse between different states and all the 
component parts of that intercourse. Bahnke-Walker Milling Company 
v. Bondurant, 257 U. 8. 282, 290. 

Since respondent’s counterclaim was not filed within nine months from 
the date the cause of action, therein alleged, accrued, it must be 
dismissed. 

The burden of proof rests upon respondent to prove by a preponder- 
ance of the evidence, the allegations made in its answer. Farmers 
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Fruit Market v. Economy Fruit Company, PACA Docket No. 2191, 
S-1458. Respondent has failed to sustain this burden of proving its 
allegation that custom and usage in the vicinity where this transaction 
took place permit the purchaser to reject an f.o.b. sale after it has 
accepted the purchase. Neither has respondent sustained the burden of 
proving that it was authorized to resell the onions for complainant’s 
account. 

Complainant’s filing of a suit in a State court for the recovery of 
damages alleged to have been sustained in this transaction did not 
preclude complainant’s right to bring a proceeding under the act, since 
the suit in the State court was dismissed prior to the filing of the com- 
plaint in this proceeding. 

Respondent’s failure to account to complainant for the total contract 
purchase price of two shipments of onions constitutes a violation of 
section 2 of the act, for which complainant should be awarded repara- 
tion, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay-complainant, as reparation, $274.25, with interest thereon at 5% 
per annum from August 5, 1941 until paid. 

Respondent’s counterclaim is dismissed. 

Copies hereof sha!l be served upon the parties by registered mail, 
and, except as to payment of reparation and as to service on the parties, 
this order shall become effective 20 days after its date. 


(A. D. 490) 
C. H. Rosrnson Company v. Frep Hiaains. PACA Doc. No. 4297. Decided 
October 14, 1943. 
Brokerage Fee 


Respondent’s acknowledgment of his indebtedness, and his failure to pay agreed 
brokerage fees earned by complainant in connection with four interstate ship- 
ments of lettuce entitle complainant to an award of reparation for the 
brokerage fee earned by him. 


Mr. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Mr. Don 
Oliver, of Denver, Colorado, for respondent. Mr. F. W. Woodley, Examiner 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 
On September 14, 1942, C. H. Robinson Company filed a formal 
compaint under the Perishable Agricultural Commodities Act, 1930 
(7 U.S. C. 1940 ed. 499a et seq.) seeking reparation from Fred Higgins, 
the respondent, for his failure to pay brokerage fees earned by com- 
plainant in connection with four interstate shipments of lettuce. 
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By a letter dated November 18, 1942, the respondent acknowledged 
his indebtedness to the complainant but stated that due to unfortunate 
circumstances he was unable to pay his obligations and he would have 
to file a petition in bankruptcy. The latest information shows that 
such action has not yet been taken. 

A copy of the complaint and the report of investigation were served 
on respondent June 26, 1943, but no answer has been filed. In accord- 
ance with the applicable rules of practice (7 CFR, 1941 Supp., 
47.25 (c)) oral hearing is waived and the allegations of the complaint 
are deemed to be admitted. 


FINDINGS OF FACT 

1. The complainant is a corporation whose address is 430 Oak Grove 
Street, Minneapolis, Minnesota. 

2. The respondent is an individual whose last known address is 3034 
Larimer Street, Denver, Colorado, and who was licensed under the act 
at the time of the transactions here involved. 

3. The respondent employed the complainant to negotiate the sale 
of four carloads of lettuce, at an agreed brokerage fee of $25.00 per car. 

4. Complainant sold the four carloads of lettuce, one on each of the 
days of January 24, January 26, February 2; and March 9, 1942, to 
various buyers, in accordance with the instructions received from re- 
spondent. 

5. From Phoenix, Arizona, the origin point, 3 carloads of lettuce, in 
cars PFE 13719, RD 36108, and RD 24324, were shipped by respond- 
ent to Ft. Worth, Texas, and one carload, in car SFRD 32616, went to 
Tulsa, Oklahoma. The four carloads of lettuce were accepted by their 
respective purchasers. 

6. The respondent has failed to pay for the brokerage services ren- 
dered by complainant, and there is due and owing to the latter $25 per 
car, or a total of $100 for the four cars of lettuce sold. 

7. The complainant filed its complaint on September 14, 1942, which 
was within nine months after March 9, 1942, when the cause of action 
accrued. 

CONCLUSIONS 

Respondent’s failure to pay the brokerage fees earned by complain- 
ant constitutes a violation of section 2 of the act, for which complain- 
ant should be awarded reparation, with interest, and the facts should 


be published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $100, with interest thereon at 5 percent 
per annum from March 9, 1942 until paid. 

The facts and circumstances, as herein set forth, shall be published. 
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Copies of the order shall be served on the parties by registered mail 
or in person and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 491) 


Starr Propuce Company, Inc. v. J. F. Sanson & Sons. PACA Doc. No. 4161. 
Decided October 14, 1943. 
Dismissal of Petition for Rehearing and Reconsideration 


Respondent’s petition for rehearing and reconsideration of the order entered in 
this proceeding dismissed on the basis of the withdrawal of said petition by 
respondent, and the record in this case is closed. 


Mr. Fred Stua, of Cleveland, Ohio, for respondent. Miss Rufe D. Edwards, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER DISMISSING PETITION FOR REHEARING AND RECONSIDERATION 


By an order dated August 12, 1943, respondent in the above entitled 
proceeding under the Perishable Agricultural Commodities Act, 1930 
(7 U. S. C. 1940 ed. 499a et seqg.), was ordered to pay complainant 
$46.80, with interest; as reparation for respondent’s failure to account 
to complainant for the total contract price of a car of lettuce sold to 
respondent, in interstate commerce, by complainant. 

Respondent filed a -petition dated August 23, 1943, in which re- 
spondent requested a rehearing and reconsideration of the order en- 
tered against it in this case. However, in a letter dated September 28, 
1943, respondent, through its attorney, withdrew its petition for a re- 
hearing and reconsideration. Therefore, the petition is dismissed, and 
the record in this case is closed. 

Copies of this order shall be served upon the parties by registered 
mail or in person. This order shall become effective 15 days after 


its date. 


UNPUBLISHED DECISION 


A. D. 492. Wilensky & Company v. Red River Potato Company, 
Inc. PACA Doc. No. 4261. Decided October 14, 1943. Mr. Henry T. 
Spiegel, of Chicago, Illinois, for complainant. Mr. R. L. Dillman, 
Examiner. Decision by Thomas J. Flavin, Assistant to the War Food 


Administrator. 
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COURT DECISIONS 


Morgan et al. v. Unitep States et al., 298 U. S. 468, 56 S. Ct. 906, 80 L. ed. 1288. 
Decided May 25, 1936. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE 
WESTERN DISTRICT OF MISSOURI 


Fair Hearing—Rate Proceeding 


Since the function of. the Secretary of Agriculture in fixing rates under the 
Packers and Stockyards Act is not only legislative but also judicial in 
character, the Court ruled that a full hearing of both evidence and argument 
must be given, nothing can be treated as evidence which is not introduced 
as such, facts and circumstances which ought to be considered must not be 
excluded, and those that should not legally influence the conclusion must not 
be considered, and held that a rate order under the act is invalid where the 
Secretary, by whom the order was signed, did not personally hear or read 
any of the evidence presented at the hearing, or hear and consider the oral 
argument made, or read or consider the briefs submitted, but derived his sole 
information with respect to the proceeding from consultation with sub- 


ordinates.* 

** APPEALS from decrees of the District Court of three judges dis- 
missing fifty bills brought by Market Agencies, under the Packers 
& Stockyards Act, to enjoin the enforcement of an order of the Secre- 
tary of Agriculture fixing maximum rates to be charged by them for 
buying and selling livestock. The cases were consolidated in the court 
below for trial. 

Messrs. Frederick H. Wood and John B. Gage for appellants. 

Assistant Attorney General Dickinson, with whom Solicitor General 
Reed and Messrs. Wendell Berge, Henry McClernan and G. N. Dagger 
were on the brief, for the United States et al., appellees. 

Appellants’ insistance on rates which will cover actual costs is un- 
warranted in principle and is designed to defeat and nullify the rate- 
making power conferred by the Packers & Stockyards Act. : 

This case does not present any issue of confiscation. 

There is no merit in appellants’ contention that the prescribed rates 
are “ruinous” in their effect upon appellants’ businesses. 

The rates prescribed by the Secretary were determined by a lawful 
method. 

The Secretary’s findings with respect to reasonable unit costs and 
profits are supported by substantial evidence. 

The Act of Feb. 9, 1889, 5 U. S. C. 517, confers upon the Assistant 
Secretary the power to perform such duties as may be assigned by the 
Secretary and is not limited to the performance by the Assistant Secre- 
tary of mere ministerial matters. 

There is no support for the contention that an administrative of- 
ficer, authorized by law to make quasi-judicial decisions, cannot rely 
upon the assistance and advice of subordinate officers and depart- 


* Reference to each point involved in this case will be found in Index-Digest in this issue of 


Agriculture Decisions.—Ed. 
** Text taken from official United States Reports.—Ed. 
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mental employees. Inhabitants of West Springfield v. Mayo, 265 Mass. 
41. See also Hisey v. Peters (1896), Patent Decisions, p. 22; In re Jem 
Yuen, 188 Fed. 350. 

If, as appellants contend, it was incumbent upon the Secretary to 
hear oral arguments personally, it would seem likewise incumbent upon 
him, and far more important, personally to hear the testimony of the 
witnesses. 

The fact is, however, that the Act expressly provides in § 402 that 
“The Secretary, in person or by such agents as he may designate, may 
prosecute any inquiry necessary to his duties under this Act in any 
part of the United States,” and in § 407 that “The Secretary shall have 
the power to appoint, remove, and fix the compensation of such officers 
and employees . . . as shall be necessary to the administration of this 
Act . . .” It is plain that the Act contemplates that testimony shall 
be taken by such examiners and agents as the Secretary designates; 
and indeed it is obvious that this is the only practicable procedure. 

The Act, moreover, does not expressly provide for oral argument 
before the Secretary. The provisions with respect to hearing are found 
in § 310, which requires merely a full hearing. 

As for the contention that the District Court erred in striking the 
allegations made on information and belief to the effect that the Secre- 
tary had not read the record, the briefs, or considered the oral argu- 
ments, the best answer is found in the language of that court, that the 
theory of these allegations is supported by nothing in the Act and that 
a construction of the Act consistent with that theory would destroy it 
altogether as a measure capable of practical administration. Cf. United 
States v. Great Northern Ry., 287 U.S. 144. 

It would indeed be a novel and dangerous doctrine if parties affected 
by administrative decisions, by alleging upon information and belief 
that the administrative tribunal had not given pending matters care- 
ful consideration or had signed orders upon insufficient deliberation, 
could go behind such orders and compel the members of such tribunals 
to testify in court as to the adequacy of the consideration given by 
them to the issues involved. It might well lead to the paralysis of 
administrative tribunals. It is enough that public officials are pre- 
sumed to be conscientious and to do their duty, and that they take 
full legal responsibility for their decisions. 

The cases cited by appellants (Southern Ry. Co. v. Virginia, 290 
U. S. 190; Interstate Commerce Comm’n v. Lowsville & Nashville R. 
Co., 227 U. S. 88, 91; Crowell v. Benson, 285 U. S. 22, 56-57) are not 
in point. Those cases merely hold that due process requires a fair hear- 
ing—a general proposition of undisputed validity. 

A motion to strike only admits the truth of the allegations to secure 
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a ruling upon their legal adequacy. By moving to strike these allega- 
tions the Government did not admit their truth in the same sense that 
would attach to an admission in an answer. 


Mr. Cuier Justice Hucues delivered the opinion of the Court. 


These are fifty suits, consolidated for the purpose of trial, to re- 
strain the enforcement of an order of the Secretary of Agriculture, 
fixing the maximum rates to be charged by market agencies for buying 
and selling livestock at the Kansas City Stock Yards. Packers and 
Stockyards Act, 1921, 42 Stat. 159, 7 U. S. C. 181-229. 

The proceeding was instituted by an order of the Secretary of Agri- 
culture in April, 1930, directing an inquiry into the reasonableness of 
existing rates. Testimony was taken and an order prescribing rates 
followed in May, 1932. An application for rehearing, in view of changed 
economic conditions, was granted in July, 1932. After the taking of 
voluminous testimony, which was concluded in November, 1932, the 
order in question was made on June 14, 1933. Rehearing was refused 
on July 6, 1933. 

Plaintiffs then brought these suits attacking the order, so far as it 
prescribed maximum charges for selling livestock, as illegal and arbi- 
trary and as depriving plaintiffs of their property without due process 
of law in violation of the Fifth Amendment of the Constitution. The 
District Court of three judges entered decrees sustaining the order 
and dismissing the bills of complaint. 8 F. Supp. 766. Motions for re- 
hearing were denied and, by stipulation, the separate decrees were set 
aside and a joint and final decree was entered to the same effect. 
Plaintiffs bring this direct appeal. 7 U. 8. C. 217; 28 U.S. C. 47. 

On the merits, plaintiffs assert that the ultimate basis for the re- 
duction in commission rates is the Secretary’s opinion that there are 
too many market agencies, too many salesmen, and too much compe- 
tition in the business; that the Secretary has departed entirely from the 
evidence as to the actual cost of employing salesmen in selling cattle 
at these yards and has made an allowance for salaries which is based on 
pure speculation and is wholly inadequate to meet the cost of the 
service; that he has substituted in place of his accountants’ figures as to 
actual expenditures, with respect to the item entitled “Business Getting 
and Maintaining Expense,” a hyopthetical allowance greatly less than 
actual cost; and that the Secretary has thus made findings without 
evidence and an order, essentially arbitrary, which prescribes unreason- 
able rates. The Government answers that, while the Secretary is not 
authorized expressly to prescribe or limit the number of firms that 
may engage in the market agency business, he is under a duty to take 
cognizance of evidence tending to show that, under present competi- 
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tive conditions, certain costs actually incurred are unreasonable; that in 
determining what are just and reasonable rates, he must give consid- 
eration to evidence of the excessiveness of costs and if such evidence 
shows that there are many market agencies not receiving a sufficient 
yolume of business to entitle their costs to be regarded as reasonable, 
the Secretary must take cognizance of that fact; that it was in this 
view that the Secretary made certain findings as to the inadequacy of 
the present business at the stockyards to support economically all the 
firms now striving to make a profit; that his findings, supported by 
evidence, were directly pertinent to the determination of reasonable 
costs, and so determining the Secretary was authorized to fix the rates 
prescribed in his order. ' 

Before reaching these questions we meet at the threshold of the 
controversy plaintiffs’ additional contention that they have not been 
accorded the hearing which the statute requires. They rightly assert 
that the granting of that hearing is a prerequisite to the making of a 
valid order. The statute provides (42 Stat. 159, 166, § 310; 7 U. S. 
C. 211): 

“Sec. 310. Whenever after full hearing upon a complaint made as 
provided in section 309, or after full hearing under an order for inves- 
tigation and hearing made by the Secretary on his own initiative, either 
in extension of any pending complaint or without any complaint what- 
ever, the Secretary is of the opinion that any rate, charge, regulation, 
or practice of a stockyard owner or market agency, for or in connection 
with the furnishing of stockyard services, is or will be unjust, unrea- 
sonable, or discriminatory, the Secretary— 

(a) May determine and prescribe what will be the just and reason- 
able rate or charge, or rates or charges, to be thereafter observed in 
such case, or the maximum or minimum, or maximum and minimum, 
to be charged, and what regulation. or practice is or will be just, rea- 
sonable, and non-discriminatory to be thereafter followed; . . .” 

The allegations as to the failure to give a proper hearing are set 
forth in Paragraph IV of the bill of complaint, quoted in full in the 
margin.’ The allegations in substance are: That separate hearings were 


1 Paragraph IV of the bill of complaint is as follows: s 255 \ 
“Petitioner states that the Order is null and void in that this petitioner was denied a full 


hearing before the Secretary upon the matters and things referred to in the Order of Inquiry as 
provided for in said Packers and Stockyards Act, 1921, and the enforcement of the Order would 
take Petitioner’s property without due process of law, in violation of the Fifth Amendment of 
the Constitution of the United States, in that: ; si api 

“(a) The Secretary overruled and denied the request of this petitioner for a separate, individual 
and independent hearing apart from any other of the respondents named in said Notice of Inquiry 
to the prejudice of this petitioner. ; , ; . 

“(b) This petitioner requested at the conclusion of the hearings held under said Notice of 
Inquiry before the said John C. Brooke, that said Examiner prepare a tentative report upon the 
evidence to be presented to the petitioner and the Secretary subject to oral ‘argument as to any 
exceptions thereto which the petitioner might care to present, so that in this manner a hearing 
might be had before the Secretary without undue inconvenience to the Secretary, but said request 
was denied and no tentative report was exhibited to petitioner and no oral argument upon the 
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not accorded to the respective respondents (plaintiffs here). That at the 
conclusion of the taking of the testimony before an examiner, a request 
was made that the examiner prepare a tentative report, which should 
be subject to oral argument and exceptions, so that a hearing might 
be had before the Secretary without undue inconvenience to him, but 
that the request was denied and no tentative report was exhibited to 
plaintiffs and no oral argument upon the issues presented by the order 
of inquiry and the evidence was at any time had before the Secretary. 
That the Secretary, without warrant of law, delegated to Acting Secre- 
taries the determination of issues with respect to the reasonableness 
of the rates involved. That when the oral arguments were presented 
after the original hearing, and after the rehearing, the Secretary was 
neither sick, absent, nor otherwise disabled, but was at his office in the 
Department of Agriculture and the appointment of any other person 
as Acting Secretary was illegal. That the Secretary at the time he 
signed the order in question had not personally heard or read any of 
the evidence presented at any hearing in connection with the proceeding 
and had not heard or considered oral arguments relating thereto or 
briefs submitted on behalf of the plaintiffs, but that the sole informa- 
tion of the Secretary with respect to the proceeding was derived from 
consultation with employees in the Department of Agriculture out of 
the presence of the plaintiffs or any of their representatives. 

On motion of the Government, the District Court struck out all the 
allegations in Paragraph IV of the bill of complaint and the plaintiffs 
were thus denied opportunity to require an answer to these allegations 


or to prove the facts alleged. 
Certain facts appear of record. The testimony was taken before 


an examiner. At its conclusion, counsel for respondents stated “that he 
would continue to demand that the Secretary hear personally the argu- 


issues presented by said Order of Inquiry and*the evidence taken by said Examiner was at any 
time had before the Secretary. 

“(c) The Secretary, without warrant or authority of law, delegated to the said R. W. Dunlap 
and Rexford G. Tugwell, purporting to be at the times hereinbefore named Acting Secretaries 
of Agriculture, authorities and powers vested solely in the Secretary involving the exercise of dis- 
eretion and the determination of issues in respect to the justice, reasonableness and lawfulness 
of the rates and charges of this petitioner. At each and all of the times hereinabove referred 
to, when the said oral arguments were presented after the original hearing in said proceeding and 
after the re-hearing thereof, the then Secretary of Agriculture was in Washington, D. C., at his 
office in the Department of Agriculture, and at said time was neither sick, absent, nor from any 
other cause disabled in the performance of official duties of said Secretary of Agriculture, and a 

purported appointment of any other person as Acting Secretary of Agriculture was illegal, null 
and void under the laws of the United States. 

“‘(d) Petitioner states on information and belief, and, therefore, alleges the fact to be, that the 
Secretary at the time said Order was signed by him had not personally heard or read any of the 
evidence presented at any hearing in connection with this proceeding and had not heard or con- 
sidered oral arguments relating thereto submitted on behalf of this petitioner and had (sic) read 
or considered any briefs submitted by petitioner in this proceeding, but that the sole informa- 
tion of said Secretary with respect to said proceeding was derived from consultation with em- 
ployees in the Department of Agriculture, out of the presence of this petitioner or any repre- 
sentative of this petitioner. 

“By reason of each and all of the foregoing facts, petitioner avers that said course of action so 
taken by the Secretary was without warrant and authority of law, and by reason of each and all 
of the acts and omissions in this paragraph referred to (including the denial of petitioner’s request 
for a seperate hearing and the overruling of objetcions) this petitioner has been denied the ‘full 

before the Secretary to which the petitioner is entitled under said Packers and Stock- 


yards Act, 1921, and under the Constitution of the United States.” 
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ment of the evidence in behalf of the individual respondents, or at 
least have some definite course of procedure adopted whereby the ex- 
aminer, or some one else, should formulate a report on the evidence so 
that the respondents could have the character of hearing and right to 
present their side of the issues in this case, which they believe the law 
entitles them to.” The Government does not suggest that this request 
was granted and plaintiffs say that it was denied. Oral argument upon 
the evidence was had before the Acting Secretary of Agriculture. Sub- 
sequently, brief was filed on plaintiffs’ behalf. Thereafter, reciting 
“careful consideration of the entire record in this proceeding,” findings 
of fact and conclusions, and an order prescribing rates, were signed 
by the Secretary of Agriculture. 

First-—The Packers and Stockyards Act makes the provisions of all 
laws relating to the “suspending or restraining the enforcement” or the 
“setting aside” of the orders of the Interstate Commerce Commission 
applicable to the “jurisdiction, powers and duties of the Secretary” in 
enforcing the provisions of the Act. § 316; 7 U. S. C. 217. These 
suits for the review of the administrative action were thus directly 
authorized and appeal lies under the Urgent Deficiencies Act of 
October 22, 1913. 38 Stat. 219, 220; 28 U. S. C. 47. Tagg Bros. & 
Moorhead v. United States, 280 U.S. 420, 443; Acker v. United States, 
ante, p. 426. All questions touching the regularity and validity of the 
proceeding before the Secretary are open to review. United States v. 
Abilene & Southern Ry. Co., 265 U. 8. 274, 286-290; Florida v. United 
States, 282 U. S. 194, 212-215. When the Secretary acts within the 
authority conferred by the statute, his findings of fact are conclusive. 
Tagg Bros. & Moorhead v. United States, supra; St. Joseph Stock Yards 
Co. v. United States, ante, p. 38; Acker v. United States, supra. But, in 
determining whether in conducting an administrative proceeding of this 
sort the Secretary has complied with the statutory prerequisites, the re- 
citals of his procedure cannot be regarded as conclusive. Otherwise 
the statutory conditions could be set at naught by mere assertion. 
If upon the facts alleged, the “full hearing” required by the statute 
was not given, plaintiffs were entitled to prove the facts and have the 
Secretary’s order set aside. Nor is it necessary to go beyond the terms 
of the statute in order to consider the constitutional requirement of due 
process as to notice and hearing. For the statute itsélf demands a full 
hearing and the order is void if such a hearing was denied. Interstate 
Commerce Comm'n v. Louisville & Nashville R. Co., 227 U.S. 88, 91; 
United States v. Abilene & Southern Ry. Co., supra; Florida v. United 
States, supra; United States v. B. & O. R. Co., 293 U.S. 454, 464. 

Second.—The outstanding allegation, which the District Court 
struck out, is that the Secretary made the rate ordered without having 
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heard or read any of the evidence, and without having heard the oral 
arguments or having read or considered the briefs which the plaintiffs 
submitted. That the only information which the Secretary had as to the 
proceeding was what he derived from consultation with employees of 
the Department. 

The other allegations of the stricken paragraph do not go to the 
root of the matter. Thus, it cannot be said that the failure to hear the 
respondents separately was an abuse of discretion. Again, while it 
would have been good practice to have the examiner prepare a report 
and submit it to the Secretary and the parties, and to permit exceptions 
and arguments addressed to the points thus presented,—a practice 
found to be of great value in proceedings before the Interstate Com- 
merce Commission—we cannot say that that particular type of pro- 
cedure was essential to the validity of the hearing. The statute does 
not require it and what the statute does require relates to substance 
and not form. 

Nor should the fundamental question be confused with one of mere 
delegation of authority. The Government urges that the Acting Secre- 
tary who heard the oral argument was in fact the Assistant Secretary 
of Agriculture whose duties are prescribed by the Act of February 9, 
1889 (5 U.S. C. 517), providing for his appointment and authorizing 
him to perform such duties in the conduct of the business of the De- 
partment of Agriculture as may be assigned to him by the Secretary. 
If the Secretary had assigned to the Assistant Secretary the duty of 
holding the hearing, and the Assistant Secretary accordingly had re- 
ceived the evidence taken by the examiner, had heard argument there- 
on and had then found the essential facts and made the order upon his 
findings, we should have had simply the question of delegation. But 
while the Assistant Secretary heard argument he did not make the de- 
cision. The Secretary, who, according to the allegation, had neither 
heard nor read evidence or argument, undertook to make the findings 
and fix the rates. The Assistant Secretary, who had heard, assumed 
no responsibility for the findings or order, and the Secretary, who had 
not heard, did assume that responsibility. 

We may likewise put aside the contention as to the circumstances in 
which an Acting Secretary may take the place of his chief. In the course 
of administrative routine, the disposition of official matters by an Act- 
ing Secretary is frequently necessary and the integrity of administra- 
tion demands that credit be given to his action in that capacity. We 
have no such question here. The Acting Secretary did not assume to 
make the order. 

Third —What is the essential quality of the proceeding under review, 
and what is the nature of the hearing which the statute prescribes? 
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The proceeding is not one of ordinary administration, conformable to 
the standards governing duties of a purely executive character. It is a 
proceeding looking to legislative action in the fixing of rates of market 
agencies. And, while the order is legislative and gives to the proceeding 
its distinctive character (Louisville & Nashville R. Co. v. Garrett, 231 
U. 8. 298, 307), it is a proceeding which by virtue of the authority con- 
ferred has special attributes. The Secretary, as the agent of Congress 
in making the rates, must make them in accordance with the standards 
and under the limitations which Congress has prescribed. Congress has 
required the Secretary to determine, as a condition of his action, that 
the existing rates are or will be “unjust, unreasonable, or discrimina- 
tory.” If and when he so finds, he may “determine and prescribe” what 
shall be the just and reasonable rate, or the maximum or minimum rate, 
thereafter to be charged. That duty is widely different from ordinary 
executive action. It is a duty which carries with it fundamental pro- 
cedural requirements. There must be a full hearing. There must be 
evidence adequate to support pertinent and necessary findings of fact. 
Nothing can be treated as evidence which is not introduced as such. 
United States v. Abilene & Southern Ry. Co., supra. Facts and circum- 
stances which ought to be considered must not be excluded. Facts and 
circumstances must rot be considered which should not legally influence 
the conclusion. Findings based on the evidence must embrace the basic 
facts which are needed to sustain the order. Interstate Commerce Com- 
m’n v. Louisville & Nashville R. Co., supra; Chicago Junction Case, 264 
U. S. 258, 263; United States v. Abilene & Southern Ry. Co., supra; 
Florida v. United States, supra; United States v. B. & O. R. Co., supra. 

A proceeding of this sort requiring the taking and weighing of evi- 
dence, determinations of fact based upon the consideration of the evi- 
dence, and the making of an order supported by such findings, has a 
quality resembling that of a judicial proceeding. Hence it is frequently 
described as a proceeding of a quasi-judicial character. The require- 
ment of a “full hearing” has obvious reference to the tradition of judi- 
cial proceedings in which evidence is received and weighed by the trier 
of the facts. The “hearing” is designed to afford the safeguard that the 
one who decides shall be bound in good conscience to consider the evi- 
dence, to be guided by that alone, and to reach his conclusion uninflu- 
enced by extraneous considerations which in other fields might have 
play in determining purely executive action. The “hearing” is the hear- 
ing of evidence and argument. If the one who determines the facts which 
underlie the order has not considered evidence or argument, it is mani- 
fest that the hearing has not been given. 

There is thus no basis for the contention that the authority conferred 
by § 310 of the Packers and Stockyards Act is given to the Department 
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of Agriculture, as a department in the administrative sense, so that one 
official may examine evidence, and another official who has not consid- 
ered the evidence may make the findings and order. In such a view, it 
would be possible, for example, for one official to hear the evidence and 
argument and arrive at certain conclusions of fact, and another official 
who had not heard or considered either evidence or argument to over- 
rule those conclusions and for reasons of policy to announce entirely 
different ones. It is no answer to say that the question for the court is 
whether the evidence supports the findings and the findings support the 
order. For the weight ascribed by the law to the findings—their con- 
clusiveness when made within the sphere of the authority conferred— 
rests upon the assumption that the officer who makes the findings has 
addressed himself to the evidence and upon that evidence has conscien- 
tiously reached the conclusions which he deems it to justify. That duty 
cannot be performed by one who has not considered evidence or argu- 
ment. It is not an impersonal obligation. It is a duty akin to that of a 
judge. The one who decides must hear. 

This necessary rule does not preclude practicable administrative pro- 
cedure in obtaining the aid of assistants in the department. Assistants 
may prosecute inquires. Evidence may be taken by an examiner. Evi- 
dence thus taken may be sifted and analyzed by competent subordi- 
nates. Argument may be oral or written. The requirements are not 
technical. But there must be a hearing in a substantial sense. And to 
give the substance of a hearing, which is for the purpose of making de- 
terminations upon evidence, the officer who makes the determinations 
must consider and appraise the evidence which justifies them. That 
duty undoubtedly may be an onerous one, but the performance of it in a 
substantial manner is inseparable from the exercise of the important 
authority conferred. 

The Government presses upon our attention the case of Local Govern- 
ment Board v. Arlidge [1915] A. C. 120, reversing King v. Local Gov- 
ernment Board [1914] 1 K. B. 160. That case has provoked much dis- 
cussion, but we do not think it necessary to review it, as it relates to a 
different sort of administrative action and is not deemed to be pertinent 
to a proceeding under the statute before us and to the hearing which 
is required by the principles established by our decisions. 

Our conclusion is that the District Court erred in striking out the al- 
legations of Paragraph IV of the bill of complaint with respect to the 
Secretary’s action. The defendants should be required to answer these 
allegations and the question whether plaintiffs had a proper hearing 
should be determined. 

The decree is reversed and the cause is remanded for further proceed- 
ings in conformity with this opinion. Reversed. 
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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE 
WESTERN DISTRICT OF MISSOURI 






Fair Hearing—Rate Proceeding 






Order of the Secretary of Agriculture fixing the maximum rates to be charged 
by market agencies at stockyards held invalid as no reasonable opportunity 
was accorded in this case for a “full hearing” which embraces not only the 
right to present evidence but also the right to know the claims of the op- 
posing party and to meet them, and although it was not the function of the 
court to probe the mental processes of the Secretary in reaching his con- 
clusions, if he gave the hearing which the law requires, the Government’s 

petition for rehearing based on the ground of inconsistency of the decision on 

this appeal with rulings on the earlier appeal,* and upon the ground of sur- 
prise, is denied.* 














*** AppraL from a decree of the District Court, constituted of three 
judges, which dismissed the bills in fifty suits, consolidated for hearing, 
challenging the validity of maximum rates fixed by the Secretary of 
Agriculture for market agencies at the Kansas City Stock Yards. A 
former appeal is reported in 298 U. 8. 468. The present report includes 
an opinion delivered May 31, 1938, denying a rehearing. Summaries of 
the arguments on the procedural questions are extracted from the main 
briefs used on the hearing. 

Messrs. Frederick H. Wood and John B. Gage, with whom Mr. 
Thomas T. Cooke was on the brief, for appellants. 

It is not necessary, in order to meet the requirements of a “full hear- 
ing,” that the Secretary, in person, should hear all of the evidence or 
that he should read it all. On the other hand; the requirements of a “full 
hearing” are not met if, as testified to by the Secretary in this case, the 
order merely represents his “independent conclusion as based upon the 
findings” of his subordinates, or his “own independent reactions to the 
findings of” such subordinates. It is not enough that he has exercised 
an independent judgment of his own predicated upon findings of fact 
made by others. Nor that he has satisfied himself, as an executive 
might, after making some inquiries of his subordinates, that he is willing 
to adopt their findings. He is, as stated by this Court, “the trier of the 
facts” and as such required to weigh the evidence upon which the find- 
ings depend, and upon which, in turn, his conclusions and ultimate de- 
terminations are based. This duty may not be delegated to or per- 
formed by others. ‘ 

It is true that the “evidence . . . taken may be sifted and analyzed 
by competent subordinates,” 298 U. S. 481, but this clearly means that 
the sifting and analysis must be of the evidence as a whole upon any 































* 298 U. S. 468, ante, p. 498.—Ed 
** Reference to each point a in this case will be found in Index-Digest in this issue of 
Agriculture Decisions.—Ed. 

Text taken from official United States Reports.—Ed. 
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controverted issue of fact or in respect of which any ultimate findings of 
fact must be based. It may not be a one-sided analysis. If variant or 
contrary inferences may be drawn from the evidence, the subordinates 
may not choose between them but must fairly present both sides of the 
evidence, so that the authorized tribunal may make his choice. If an 
ultimate or evidentiary finding of fact, controversial in character, re- 
quires for its determination consideration of evidence relating to differ- 
ent but related subjects, without the weighing of all of which no ulti- 
mate or evidentiary finding may be made, then such analysis must 
fairly set forth these several descriptions of evidence and their relation 
to the possible ultimate or evidentiary inferences presented. To what 
extent the Secretary may rely upon such analyses without examination 
of the record himself in respect of controverted questions, it is unneces- 
sary to discuss. This is so because it plainly appears from the record 
as a whole that no such analysis of the evidence was made and submit- 
ted to him by any subordinate. 

The law is not concerned with the mechanics employed. What it does 
require is that the findings of fact shall be those of the Secretary him- 
self, made only after a weighing and appraisal of the evidence, however 
that evidence may be submitted to.him for consideration. 

In leaving the findings of fact to his subordinates, the Secretary pro- 
ceeded upon the erroneous assumption that the delegation of the legis- 
lative power to fix rates was to the Department of Agriculture rather 
than to the Secretary in person. 

The evidence as to the manner in which the findings, submitted to the 
Secretary and accepted by him, were prepared, discloses the absence of 
any quasi-judicial weighing or appraisal of the evidence by those who 
prepared them. The record discloses that neither the evidence nor the 
argument was thereafter weighed or appraised by the Secretary. 

The findings prepared by the Secretary’s subordinates do not consti- 
tute such a “sifting and analyzing” of the evidence as to absolve the 
Secretary from weighing and appraising the evidence itself. 

The Secretary did not weigh and appraise the evidence concerning 
salesmanship performance, the findings concerning which are based on 
the flimsiest kind of evidence and are the most important of all. 

The Secretary accepted without change findings made by his subordi- 
nates in respect of sales performance, apparently under the misappre- 
hension that they were supported by actual performance, without any 
examination of the evidence in respect thereof, which, if made, would 
have disclosed the contrary. 

The Secretary did not weigh and appraise the evidence upon which 
the order’s so-called reasonable cost assigned to business-getting and 
maintaining was predicated. 
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The Secretary did not weigh and appraise the evidence bearing upon 
the reasonable cost of yarding or office salaries, but accepted the find- 
ings submitted upon a misunderstanding of their import. 

Neither the fragmentary oral statements of his subordinates as to 
what some of the evidence was nor the Secretary’s hit or miss “investi- 
gation into” the record is an acceptable substitute for his weighing and 
appraising the evidence as a whole. 

The altering by the Secretary of a few rates in the tentative order in 
no way tends to prove he weighed and appraised the evidence. Had he 
filled in a wholly blank schedule he would be no better off. 

The inexorable requirement of a fair trial before an impartial tribu- 
nal, which shall render judgment upon the evidence, is not met where, 
without any allegation that any rates are unreasonable, and without 
any disclosure of their contentions as to the ultimate facts proved or 
the principles intended to be applied to them, the findings and order to 
be made are prepared by opposing counsel and, without the knowledge 
of the appellants or their counsel, submitted to the trier of the facts 
who, after private unrecorded conferences with opposing counsel, issues 
an order in accordance therewith, without himself weighing or apprais- 
ing the evidence upon controverted issues. 

There was no allegation or suggestion in the original order of inquiry 
that any of appellants’ rates were unjust, or unreasonable or discrimina- 
tory. The “Order Granting Rehearing” was not more explicit in these 
respects. 

Counsel for the Government, in his argument, presented no issues of 
fact. Where he did refer to individual agencies he paid them the highest 
possible compliment as to efficiency of operation. He stated that in his 
opinion the rates under investigation were not discriminatory and that 
none of the appellants were making too much money under the existing 
rates. 

Nothing occurred’ in the course of the oral argument to forecast the 
fact that the Assistant Secretary was not to pass upon the issues but 
was to retire from further consideration of the case. No statement in- 
dicate that a tentative report was to be prepared by the attorneys for 
the Government and a Government economist, an important witness for 
the Government. It was not suggested that the proposed findings and 
order, without having been first served upon counsel for appellarfs, 
would be presented to the Secretary personally and discussed with him 
by the attorneys for the Government in unrecorded conferences, out of 
the presence of appellants’ counsel. Appellants’ counsel, without the 
benefit of a complaint containing specific allegations as to the unreason- 
ableness of any rates, having before him in the evidence a cost study 
prepared after extensive audits by Government accountants showing 
experienced costs to be in excess of receipts under existing rates, and 
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without any knowledge of the contents of the tentative report, prepared 
a brief which was filed with the Assistant Secretary. No briefs were 
filed or served by the Government.. 

The proposed findings and order so prepared by the attorneys for the 
Government, together with certain memoranda prepared in part by the 
economist who was a Government witness in the case, was presented to 
the Secretary. The Secretary, according to his testimony, after examin- 
ing the record casually, took the order, the briefs, and transcript of oral 
argument home with him. He states that he read the tentative order 
and part, at least, of the briefs. After discussing the matter with coun- 
sel for the Goernment in private unrecorded conferences, he changed, 
to an unimportant extent, a few figures expressing individual rates, and 
signed the order as proposed, otherwise unchanged, on June 14, 1933. 

This he did without weighing or appraising the evidence on contro- 
verted issues of fact and without familiarizing himself with any part 
thereof except as communicated to him in ex parte oral conversations 
with his subordinates including the attorney prosecuting the case. No 
record was kept of these conversations, but it appears they were frag- 
mentary and unaccompanied by any weighing and appraising of the evi- 
dence by the Secretary. And this although the findings accepted are di- 
rectly contrary to statements in appellants’ administrative briefs. Such 
a course of administrative procedure constitutes neither a full hearing 
nor due process of law. 

The more extensive the employment of the implement of the admin- 
istrative tribunal becomes—and its use is daily becoming more wide- 
spread—and the more credit which is given to its decisions, the more 
important is it that strict regularity be observed in the conduct of its 
hearings and that all the elements of a full and fair hearing and of due 
process of law be accorded. See Lord Chief Justice Hewart, “The New 
Despotism,” pp. 50-51. 

It is not contended by appellants that in cases where a fair and proper 
method has been adopted for limiting the issues, whether it be a tenta- 
tive report of the Examiner or otherwise, the tribunal passing judgment 
must review or appraise all of the evidence relating to noncontroversial 
as well as controversial issues. Nor is it contended that in order that 
there be a full hearing, oral argument or oral presentation is essential 
in every instance—for by other methods the trier of the facts may be- 
come so adequately informed as to enable himself to properly appraise 
the evidence. Nor is it contended that the order is void solely by reason 
of the fact that the attorneys for the prosecution, assisted by a witness 
for the prosecution, prepared it,—for had such an order, so prepared, 
been followed by presentation of it to counsel for appellants with full 
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opportunity to refute the conclusions expressed therein before him whose 
duty it was to resolve the evidence into findings, the requirement of a 
fair trial could be met if the Secretary weighed and appraised all of the 
evidence upon the findings questioned by appellants’ counsel. A court 
or administrative tribunal may for its convenience require submission of 
issues upon written statement*-if such written statements are, under 
conditions fairly permitting reply, made known to opposing parties. 
Evidence may for the assistance of the one charged with the responsi- 
bility of decision be fairly analyzed by impartial and competent assist- 
ants, unbiased by previous partisan connection with the proceeding. 
Where, however, issues are not defined and limited by means and meth- 
ods fair to all persons affected or to be affected, fair analyses or synop- 
ses of the evidence are not prepared by impartial or competent assist- 
ants, and the one deciding the issues does not personally review and 
weigh and appraise the evidence, a full hearing is not had in accordance 
with statutory and constitutional requirements. 

Assuming that, as claimed, the Secretary read oral and written argu- 
ment, nevertheless it is clear that he did not judicially weigh and ap- 
praise the same, since he admittedly adopted the vitally important in- 
ferences drawn by his subordinates from the evidence, and rejected the 
widely differing inferences asserted by appellants in their briefs, without 
weighing or appraising the evidence upon which either set of inferences 
























was based. 

The order should be set aside because unsupported by essential find- 
ings of basic facts, because the fundamental findings of fact therein are 
not supported by substantial evidence, because based upon an erroneous 
conception of the law and of the powers of the Secretary, because based 
upon a departure from recognized and accepted standards, both of rea- 
sonableness and of administrative procedure, and because arbitrarily 










made. 
Solicitor General Jackson and Mr, Wendell Berge, with whom Ass’t 


Solicitor General Bell, and Messrs. Hugh B. Cox, James C. Wilson, Ed- 
ward J. Ennis, and G. N. Dagger were on the brief, for the appellees. 







The contention that the decision of a quasi-judicial officer, made 
upon a proper record after full hearing of argument, may be declared 
to be void on the ground that it was insufficiently considered is without 
precedent. In its prior decision, this Court held that where it was al- 
leged that the Secretary heard neither evidence nor argument a case 
was made for judicial investigation. It did not hold that where he had 
heard argument, judicial investigation may test the adequacy of his 
further consideration of the case. The detailed facts of the Secretary’s 
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physical examination of arguments and evidence and the detailed 
mental processes which he employed in reaching his determination are 
not a proper subject for judicial inquiry. Appellants’ contention is, in 
essence, an endeavor to avoid, by a novel doctrine of judicial review, 
the established rule that the findings of a quasi-judicial officer, made 
after hearing or reading full argument em a proper record submitted to 
him, can be attacked only by showing that the findings are in fact un- 
supported by the evidence. 

The question of the scope of the issue is not of controlling impor- 
tance in the present case. Should this Court decide that it is free to look 
behind the fact that the Secretary read and considered appellants’ argu- 
ments, it will find that the evidence shows that the Secretary fully com- 
plied with any procedural standard that may reasonably be imposed. 

The Secretary made his decision on the basis of his own personal con- 
sideration and appraisal of the evidence and argument. The transcript 
of record was in his possession and, while he did not read it consecutively 
or in full, he consulted it wherever in his judgement such consultation 
was necessary. As a guide to his examination of the record he studied 
the arguments of appellants directed to the evidence and compared them 
with the voluminous findings of fact, which constituted a summary and 
analysis of the evidence. Having read and considered the tentative find- 
ings of fact and the arguments of appellants, he made an investigation 
into the record—assisted by consultation with members of the Depart- 
ment—for the purpose of considering and appraising the evidence upon 
which the findings were made. Uncontradicted testimony establishes 
that the Secretary, in the exercise of his independent judgment, altered 
three of the most important items in the tentative schedule of rates. 
With respect to all the numerous questions raised by appellants, persua- 
sive evidence exists to show independent inquiry and the exercise of 
independent judgment by the Secretary. By asserting that the Secretary 
did not give them a fair hearing, appellants have assumed the burden of 
proving by clear and convincing evidence that the Secretary did not con- 
sider their arguments or the evidence to which those arguments related. 

Appellants renew their objection that they were not given an oppor- 
tunity to file exceptions to an examiner’s report or to tentative findings 
of fact, and to present argument in support of those exceptions. This 
Court has already passed on this argument. [Citing Morgan v. United 
States, 298 U. 8. 468, 478.] The practice which the Court described as 
desirable has now been established in proceedings under § 307 of the 
Act. See Order of September 16, 1936, 1 Federal Register 1362. It re- 
mains true, however, that the failure to follow it is not fatal to the va- 
lidity of the hearing. 

Appellants also complain that in his oral argument counsel for the 
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Department did not apprise them of the issues which they might be ex- 
pected to meet, and they refer to statements he made which were in 
agreement with their contentions. It is not to be supposed that the ap- 
pellants were prejudiced by such friendly statements in oral argument 
or that appellants’ counsel needed the assistance of Government counsel, 
or of an examiner’s report, or of tentative findings of fact, to deter- 
mine what the important issues in the proceeding were. It is common 
knowledge that often in ordinary litigation the argument addressed by 
counsel to the court is made before the submission of proposed findings 
of fact or conclusions of law, and that the argument of opposing counsel 
does not in every case disclose with clarity the issues on which the case 
is to be decided. Such circumstances when they exist can hardly be said 
to amount to a denial of a full hearing. 

Furthermore, it should be noted that, at the time of the oral argument 
and when petitioners filed their supplemental brief with the Secretary, 
they had before them an order, which had been signed on May 18, 1932, 
by the Secretary of Agriculture, containing findings of fact and fixing 
a schedule of rates. At the time the rehearing was granted, the Secre- 
tary had set this order aside. The record upon which that order had 
been made was a part of the record before the Secretary at the time of 
the rehearing, and the order served to inform the appellants of the na- 
ture of the issues involved. That it did so inform them is shown by the 
fact that much of appellants’ supplemental brief was devoted to a dis- 
cussion of this order, and that in the course of that discussion they ad- 
ranced most of the contentions which they make with respect to the 
order now under attack. 

Appellants attempt to distinguish this present situation from one in 
which a court adopts findings prepared by counsel on the ground that 
a court affords opposing counsel an opportunity to submit findings of 
his own or to except to the findings which are adopted. There is no 
force in this distinction. Although the appellants were not given an 
opportunity to except to the tentative findings of fact, they had an un- 
restricted opportunity to submit findings of their own to the Secretary 
of Agriculture which he could have considered. They did not take ad- 
vantage of that opportunity; but that is not a cireumstance which can 
be held against the Secretary of Agriculture. There is no logic in ap- 
pellants’ suggestion that the adoption of findings is done independently 
if opposing counsel has a chance to criticize those findings, but must 
be presumed not to have been done independently if the opportunity to 







































criticize is not afforded. 






The order of the Secretary is based upon correct principles of law 
and is supported by substantial evidence. 
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Mr. Cuter Justice Hucues delived the opinion of the Court. 


This case presents the question of the validity of an order of the Sec- 
retary of Agriculture fixing maximum rates to be charged by market 
agencies at the Kansas City Stock Yards. Packers and Stockyards Act, 
1921, 42 Stat. 159; 7 U. S. C. 181-229. The District Court of three 
judges dismissed the bills of complaint in fifty suits (consolidated for 
hearing) challenging the validity of the rates, and the plaintiffs bring 
this direct appeal. 7 U.S. C. 217; 28 U.S. C. 47: 

The case comes here for the second time. On the former appeal we 
met, at the threshold of the controversy, the contention that the plain- 
tiffs had not been accorded the hearing which the statute made a pre- 
requisite to a valid order. The District Court had struck from plaintiffs’ 
bills the allegations that the Secretary had made the order without hav- 
ing heard or read the evidence and without having heard or considered 
the arguments submitted, and that his sole information with respect to 
the proceeding was derived from consultation with employees in the 
Department of Agriculture. We held that it was error to strike these al- 
legations, that the defendant should be required to answer them, and 
that the question whether plaintiffs had a proper hearing should be de- 
termined. Morgan v. United States, 298 U.S. 468. 

After the remand, the bills were amended and interrogatories were 
directed to the Secretary which he answered. The court received the 
evidence which had been introduced at its previous hearing, together 
with additional testimony bearing upon the nature of the hearing ac- 
corded by the Secretary. This evidence embraced the testimony of the 
Secretary and of several of his assistants. The District Court rendered 
an opinion, with findings of fact and conclusions of law, holding that 
the hearing before the Secretary was adequate and, on the merits, that 
his order was lawful. On this appeal, plaintiffs again contend (1) that 
the Secretary’s order was made without the hearing required by the 
statute and (2) that the order was arbitrary and unsupported by sub- 
stantial evidence. 

The first question goes to the very foundation of the action of ad- 
ministrative agencies entrusted by the Congress with broad control over 
activities which in their detail cannot be dealt with directly by the 
legislature. The vast expansion of this field of administrative regula- 
tion in response to the pressure of social needs is made possible under 
our system by adherence to the basic principles that the legislature shall 
appropriately determine the standards of administrative action and that 
in administrative proceedings of a quasi-judicial character the liberty 
and property of the citizen shall be protected by the rudimentary re- 
quirements of fair play. These demand “a fair and open hearing,”—es- 
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sential alike to the legal validity of the administrative regulation and to 
the maintenance of public confidence in the value and soundness of this 
important governmental process. Such a hearing has been described as 
an “inexorable safeguard.” St. Joseph Stock Yards Co. v. United States, 
298 U. 8. 38, 73; Ohio Bell Telephone Co. v. Public Utilities Commis- 
sion, 301 U. 8S. 292, 304, 305; Railroad Commission of California v. Pa- 
cific Gas & Electric Co., 302 U. S. 388, 393; Morgan v. United States, 
supra. And in equipping the Secretary of Agriculture with extraordi- 
nary powers under the Packers and Stockyards Act, the Congress ex- 
plicitly recognized and emphasized this requirement by making his 
action depend upon a “full hearing.” § 310.1 

In the record now before us the controlling facts stand out clearly. 
The original administrative proceeding was begun on April 7, 1930, when 
the Secretary of Agriculture issued an order of inquiry and notice of 
hearing with respect to the reasonableness of the charges of appellants 
for stockyards services at Kansas City. The taking of evidence before 
an examiner of the Department was begun on December 3, 1930, and 
continued until February 10, 1931. The Government and appellants 
were represented by counsel and voluminous testimony and exhibits 
were introduced. In March, 1931, oral argument was had before the 
Acting Secretary of Agriculture and appellants submitted a brief. On 
May 18, 1932, the Secretary issued his findings and an order prescrib- 
ing maximum rates. In view of changed economic conditions, the Secre- 
tary vacated that order and granted a rehearing. That was begun on 
October 6, 1932, and the taking of evidence was concluded on Novem- 
ber 16, 1932. The evidence received at the first hearing was re-submit- 
ted and this was supplemented by additional testimony and exhibits. 
On March 24, 1933, oral argument was had before Rexford G. Tugwell 
as Acting Secretary. 

It appears that there were about 10,000 pages of transcript of oral 
evidence and over 1,000 pages of statistical exhibits. The oral argument 
was general and sketchy. Appellants submitted the brief which they had 
presented after the first administrative hearing and a supplemental 
brief dealing with the evidence introduced upon the rehearing. No brief 
was at any time supplied by the Government. Apart from what was 
said on its behalf in the oral argument, the Government formulated no 
issues and furnished appellants no statement or summary of its conten- 





1 Section 310 of the Packers and Stockyards Act (42 Stat. 159, 166; 7 U. C. 211) provides: 

“Sec. 310. Whenever after full hearing upon a complaint made as cmevhdes in section 309, of 
after full hearing under an order for investigation and hearing made by the Secretary on his own 
initiative, either in extension of any pending complaint or without any complaint whatever, the 
Secretary is of the opinion that any rate, charge, regulation, or practice of a stockyard owner or 
market agency, for or in connection with ‘the furnishing of stockyard services, is or will be unjust, 
unreasonable, or discriminatory, the Secretary— 

“(a) May determine and prescribe what will be the just and reasonable rate or charge, or 
rates or charges, to be thereafter observed in such case, or the maximum or minimum, or maxi- 
mum and minimum, to be charged, and what nee, or practice is or will be just, reasonable, 
and nondiscriminatory to be thereafter followed; 
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tions and no proposed findings. Appellants’ request that the examiner 
prepare a tentative report, to be submitted as a basis for exceptions and 
argument, was refused. 

Findings were prepared in the Bureau of Animal Industry, Depart- 
ment of Agriculture, whose representatives had conducted the proceed- 
ings for the Government, and were submitted to the Secretary, who 
signed them, with a few changes in the rates, when his order was made 
on June 14, 1933. These findings, 180 in number, were elaborate. They 
dealt with the practices and facilities at the Kansas City livestock 
market, the character of appellants’ business and services, their rates 
and the volume of their transactions, their gross revenues, their methods 
in getting and maintaining business, their joint activities, the economic 
changes since the year 1929, the principles which governed the deter- 
mination of reasonable commission rates, the classification of cost items, 
the reasonable unit costs plus a reasonable amount of profits to be cov- 
ered into reasonable commission rates, the reasonable amounts to be in- 
cluded for salesmanship, yarding salaries and expenses, office salaries 
and expenses, business getting and maintaining expenses, administrative 
and general expenses, insurance, interest on capital, and profits, together 
with summary and the establishment of the rate structure. Upon the 
basis of the reasonable costs as thus determined, the Secretary found 
that appellants’ schedules of rates were unreasonable and unjustly dis- 
criminatory and fixed the maximum schedules of the just and reasonable 
rates thereafter to be charged. 

No opportunity was afforded to appellants for the examination of the 
findings thus prepared in the Bureau of Animal Industry until they were 
served with the order. Appellants sought a rehearing by the Secretary 
but their application was denied on July 6, 1933, and these suits fol- 
lowed. 

The part taken by the Secretary himself in the departmental pro- 
ceedings is shown by his full and candid testimony. The evidence had 
been received before he took office. He did not hear the oral argument. 
The bulky record was placed upon his desk and he dipped into it from 
time to time to get its drift. He decided that probably the essence of the 
evidence was contained in appellants’ briefs. These, together with the 
transcript of the oral argument, he took home with him and read. He 
had several conferences with the Solicitor of the Department and with 
the officials in the Bureau of Animal Industry and discussed the pro- 
posed findings. He testified that he considered the evidence before sign- 
ing the order. The substance of his action is stated in his answer to the 
question whether the order represented his independent conclusion, as 
follows: 

“My answer to the question would be that that very definitely was 
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my independent conclusion as based on the findings of the men in the 
Bureau of Animal Industry. I would say, I will try to put it as ac- 
curately as possible, that it represented my own independent reactions 
to the findings of the men in the Bureau of Animal Industry.” 

Save for certain rate alterations, he “accepted the findings.” 

In the light of this testimony there is no occasion to discuss the 
extent to which the Secretary examined the evidence, and we agree with 
the Government’s contention that it was not the function of the court to 
probe the mental processes of the Secretary in reaching his conclusions 
if he gave the hearing which the law required. The Secretary read the 
summary presented by appellants’ briefs and he conferred with his sub- 
ordinates who had sifted and analyzed the evidence. We assume that 
the Secretary sufficiently understood its purport. But a “full hear- 
ing”—a fair and open hearing—requires more than that. The right to 
a hearing embraces not only the right to present evidence but also a 
reasonable opportunity to know the claims of the opposing party and 
to meet them. The right to submit argument implies that opportunity; 
otherwise the right may be but a barren one. Those who are brought 
into contest with the Government in a quasi-judicial proceeding aimed 
at the control of their activities are entitled to be fairly advised of what 
the Government proposes and to be heard upon its proposals before it 
issues its final command. 

No such reasonable opportunity was accorded appellants. The ad- 
ministrative proceeding was initiated by a notice of inquiry into the 
reasonableness of appellants’ rates. No specific complaint was for- 
mulated and, in a proceeding thus begun by the Secretary on his own 
initiative, none was required. Thus, in the absence of any definite 
complaint, and in a sweeping investigation, thousands of pages of 
testimony were taken by the examiner and numerous complicated ex- 
hibits were introduced bearing upon all phases of the broad subject of 
the conduct of the market agencies. In the absence of any report by 
the examiner or any findings proposed by the Government, and thus 
without any concrete statement of the Government’s claims, the parties 
approached the oral argument. 

Nor did the oral argument reveal these claims in any appropriate 
manner. The discussion by counsel for the Government was “very 
general,” as he said, in order not to take up “too much time.” It dealt 
with generalities both as to principles and procedure. Counsel for ap- 
pellants then discussed the evidence from his standpoint. The Govern- 
ment’s counsel closed briefly, with a few additional and general ob- 
servations. The oral argument was of the sort which might serve as 
a preface to a discussion of definite points in a brief, but the Govern- 
ment did not submit a brief. And the appellants had no further infor- 





PACKERS AND STOCKYARDS ACT, 1921 


Opinion of the Court 304 U.S. 1 


mation of the Government’s concrete claims until they were served with 
the Secretary’s order. 

Congress, in requiring a “full hearing,” had regard to judicial stand- 
ards,—not in any technical sense but with respect to those fundamental 
requirements of fairness which are of the essence of due process in a 
proceeding of a judicial nature. If in an equity cause, a special master 
or the trial judge permitted the plaintiff’s attorney to formulate the 
findings upon the evidence, conferred ex parte with the plaintiff’s 
attorney regarding them, and then adopted his proposals without afford- 
ing an opportunity to his opponent to know their contents and present 
objections, there would be no hesitation in setting aside the report or 
decree as having been made without a fair hearing. The requirements 
of fairness are not exhausted in the taking or consideration of evidence 
but extend to the concluding parts of the procedure as well as to the 
beginning and intermediate steps. 

The answer that the proceeding before the Secretary was not of an 
adversary character, as it was not upon complaint but was initiated as a 
general inquiry, is futile. It has regard to the mere form of the pro- 
ceeding and ignores realities. In all substantial respects, the Govern- 
ment acting through the Bureau of Animal Industry of the Department 
was prosecuting the proceeding against the owners of the market 
agencies. The proceeding had all the essential elements of contested 
litigation, with the Government and its counsel on the one side and the 
appellants and their counsel on the other. It is idle to say that this 
was not a proceeding in reality against the appellants when the very 
existence of their agencies was put in jeopardy. Upon the rates for 
their services the owners depended for their livelihood, and the proceed- 
ing attacked them at a vital spot. This is well shown by the fact that, 
on the merits, appellants are here contending that under the Secretary’s 
order many of these agencies, although not found to be inefficient or 
wasteful, will be left with deficits instead of reasonable compensation 
for their services and will be compelled to go out of business. And to 
this the Government responds that if as a result of the prescribed 
rates some agencies may be unable to continue, because through exist- 
ing competition there are too many, that fact will not invalidate the 
order. While we are not now dealing with the merits, the breadth of the 
Secretary’s discretion under our rulings applicable to such a proceeding 
(Tagg Bros. & Moorhead v. United States, 280 U. S. 420; Acker v. 
United States, 298 U. S. 426) places in a strong light the necessity of 
maintaining the essentials of a full and fair hearing, with the right of 
the appellants to have a reasonable opportunity to know the claims 
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advanced against them as shown by the findings proposed by the Bureau 
of Animal Industry. 

Equally unavailing is the contention that the former Secretary of 
Agriculture had made an order in May, 1932, containing findings of fact 
and fixing a schedule of rates, of which appellants were apprised. Be- 
cause of changes in economic conditions, the Secretary himself had set 
aside that order and directed a rehearing. This necessarily involved, 
as the Secretary found, a consideration “of changes both general and 
particular” which had “occurred since the year 1929” and brought up 
all the questions pertinent to the new situation to which the additional 
evidence upon the rehearing was directed. The former findings and 
order were no longer in effect and it is with the conduct of the later 
proceeding that we are concerned. 

The Government adverts to an observation in our former opinion 
that, while it was good practice—which we approved—to have the ex- 
aminer, receiving the evidence in such a case, prepare a report as a 
basis for exceptions and argument, we could not say that that particular 
type of procedure was essential to the validity of the proceeding. That 
is true, for, as we said, what the statute requires “relates to substance 
and not form.” Conceivably, the Secretary, in a case the narrow limits 
of which made such a procedure practicable, might himself hear the 
evidence and the contentions of both parties and make his findings upon 
the spot. Again, the evidence being in, the Secretary might receive 
the proposed findings of both parties, each being notified of the pro- 
posals of the other, hear argument thereon and make his own findings. 
But what would not be essential to the adequacy of the hearing if the 
Secretary himself makes the findings is not a criterion for a case in 
which the Secretary accepts and makes as his own the findings which 
have been prepared by the active prosecutors for the Government, after 
an ex parte discussion with them and without according any reasonable 
opportunity to the respondents in the proceeding to know the claims 
thus presented and to contest them. That is more than an irregularity 
in practice; it is a vital defect. 

The maintenance of proper standards on the part of administrative 
agencies in the performance of their quasi-judicial functions is of the 
highest importance and in no way cripples or embarrasses the exercise 
of their appropriate authority. On the contrary, it is in their manifest 
interest. For, as we said at the outset, if these multiplying agencies 
deemed to be necessary in our complex society are to serve the purposes 
for which they are created and endowed with vast powers, they must 
accredit themselves by acting in accordance with the cherished judicial 
tradition embodying the basic concepts of fair play. 
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As the hearing was fatally defective, the order of the Secretary was 
invalid. In this view, we express no opinion upon the merits. The 
decree of the District Court is 

Reversed. 

Mr. Justice Buack dissents. 


Mr. Justice Carpozo and Mr. Justice Reep took no part in the 
consideration and decision of this case. 


A PETITION FOR REHEARING, FILED ON May 20, 1938, Was DENIED ON 
May 31, 1938. 
Per CURIAM. 


The Solicitor General moves for a rehearing of this case upon two 
grounds: 

First. The first ground is that the Court has reversed itself; that 
the present decision is “directly contrary to the law of the case” as 
established by the Court’s decision on the former appeal, Morgan v. 
United States, 298 U. 8. 468; and that “a procedural omission” pre- 
viously held “to be of no significance” is now regarded as “fatally 
defective.” 

These assertions are unwarranted. Not only are the two decisions 
consistent, but the rule announced in our former opinion was applied 
and was decisive of the present appeal. And the Government is in no 
position to claim surprise. The question whether there had been a fair 
hearing in the present case, in the light of the situation disclosed by 
the Secretary’s testimony and the other evidence, was fully argued at 
the bar. Appellants presented, both orally and in an elaborate brief, 
with copious references to the record, the contention which we sustained. 

The first appeal was brought to this Court because the plaintiffs had 
been denied an opportunity to prove that the Secretary of Agriculture 
had failed to give them the full hearing which the statute required. 
Their allegations to that effect had been struck out by the District 
Court. 8 F. Supp. 766. We held its ruling to be erroneous and that the 
question whether the plaintiffs had a proper hearing should be deter- 
mined, saying: 

“But there must be a hearing in a substantial sense. And to give the 
substance of ‘a hearing, which is for the purpose of making determina- 
tions upon evidence, the officer who makes the determinations must 
consider and appraise the evidence which justifies them.” 

The case was then tried by the District Court upon that issue. From 
the Secretary’s frank disclosure it appeared that findings of fact neces- 
sary to sustain the order had not been made by him upon his own con- 
sideration of the evidence but as stated below. Because such action 
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fails to satisfy the requirement of a full hearing stated in our first 
opinion and quoted above, we reversed the judgment of the District 
Court which sustained the order. 

Testimony of the Secretary and his associates, disclosed what had 
actually occurred. It appeared that the oral argument before the 
Assistant Secretary had been general and sketchy; that, aside from the 
oral argument, which did not reveal the claims of the Government in 
any appropriate manner, the Government had submitted no brief and 
no statement of its contentions had been furnished; that in this situa- 
tion findings had been prepared in the Bureau of Animal Industry, 
Department of Agriculture, whose representatives had conducted the 
proceedings for the Government; that these findings, 180 in number, 
were elaborate, dealing with all phases of the practices and facilities 
at the Kansas City live-stock market, the services and methods of the 
plaintiffs, and the costs and profits which should be allowed them as 
reasonable. These findings, prepared not by the Secretary but by those 
who had prosecuted the case for the Government, were adopted by the 
Secretary with certain rate alterations. No opportunity was afforded 
to the plaintiffs for the examination of the findings thus prepared until 
they were served with the Secretary’s order and their request for a 
rehearing was denied. 

The statement made in the petition for rehearing that the present 
decision -is contrary to the law of the case as declared in our first 
opinion is wholly unfounded. Our decision was not rested upon the 
absence of an examiner’s report. So far from departing from our 
former opinion, or from the statement that the mere matter of the pres- 
ence or absence of an examiner’s report was not itself determinative, 
we reiterated both that statement and the principle underlying it in our 
opinion on the present appeal. We said: 

“Those who are brought into contest with the Government in a quasi- 
judicial proceeding aimed at the control of their activities are entitled 
to be fairly advised of what the Government proposes and to be heard 


upon its proposals before it issues its final command. 
“No such reasonable opportunity was. accorded appellants. . . . 


“The Government adverts to an observation in our former opinion 
that, while it was good practice—which we approved—to have the 
examiner, receiving the evidence in such a case, prepare a report as a 
basis for exceptions and argument, we could not say that that particular 
type of procedure was essential to the validity of the proceeding. That 
is true, for, as we said, what the statute requires ‘relates to substance 
and not form.’ Conceivably the Secretary, in a case the narrow limits 
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of which made such a procedure practicable, might himself hear the 
evidence and the contentions of both parties and make his findings upon 
the spot. Again, the evidence being in, the Secretary might receive the 
proposed findings of both parties, each being notified of the proposals 
of the other, hear argument thereon and make his own findings.” 

And, then, pointing out the distinction and the serious defect in the 
procedure in the instant case, we added: 

“But what would not be essential to the adequacy of the hearing if 
the Secretary himself makes the findings is not a criterion for a case in 
which the Secretary accepts and makes as his own the findings which 
have been prepared by the active prosecutors for the Government, after 
an ex parte discussion with them and without according any reasonable 
opportunity to the respondents in the proceeding to know the claims 
thus presented and to contest them. That is more than an irregularity 
in practice; it is a vital defect.” 

The distinction was again brought out in our recent decision in the 
case of National Labor Relations Board v. Mackay Radio & Telegraph 
Co., post, p. 333, where the mere absence of an examiner’s report was 
found not to be controlling, as the record showed that in that case the 
contentions of the parties had been clearly defined and that there had 
been in the substantial sense a full and adequate hearing. 

The effort to establish a case for rehearing, either because of an 
asserted inconsistency in our rulings or because of lack of opportunity 
for full argument, is futile. 

Second. The second ground upon which a rehearing is sought is that 
there is impounded in the District Court a large sum representing 
charges paid in excess of the rates fixed by the Secretary. The Solicitor 
General raises questions both of substance and procedure as to the 
disposition of these moneys. These questions are appropriately for the 
District Court and they are not properly before us upon the present 
record. We have ruled that the order of the Secretary is invalid be- 
cause the required hearing was not given. We remand the case to the 
District Court for further proceedings in conformity with our opinion. 
What further proceedings the Secretary may see fit to take in the light 
of our decision, or what determinations may be made by the District 
Court in relation to any such proceedings, are not matters which we 
should attempt to forecast or hypothetically to decide. 

The petition for rehearing is denied. 


Mr. Justice Buack dissents. 


Mr. Justice Carpozo and Mr. Justice Reep took no part in the con- 
sideration of this petition. 
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Unirtep Srates et al. v. Moraan et al., 307 U. S. 183, 59 S. Ct. 795, 83 L. ed. 1211. 
Decided May 15, 1939. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE 
WESTERN DISTRICT OF MISSOURI 


Retention of Funds by Court Pending Determination of Rate Order 


Where an order of the Secretary of Agriculture fixing stockyards rates was set 
aside for procedural defects, the court which has impounded the funds com- 
prising the difference between existing rates and the lower rates prescribed 
for stockyard agencies pending the determination of the validity of the order, 
should retain the funds for such distribution as may appear equitable after 
the reasonableness of existing rates has been properly determined in the 
reopened proceeding .* 

** AppEAL from an order of the District Court respecting the disposi- 
tion of funds impounded in the litigation over the validity of the order 
of the Secretary of Agriculture which this Court held invalid for want 
of due procedure in Morgan v. United States, 298 U. S. 468, id., 304 
U. 8. 1, 23. The decree permanently enjoined against enforcement of 
the order but, as permitted by the mandate from this Court, undertook 
to make proper disposition of the fund. It overruled the motion of the 
Government and the Secretary of Agriculture for a stay to await the 
outcome of further proceedings by the Secretary, and granted a counter- 
motion of the plaintiffs, who had paid the money into court, that it be 


returned to them. 


Solicitor General Jackson, with whom Assistant Attorney General 
Arnold,-and Messrs. Wendell Berge, M. S. Huberman, Brunson Mac- 
Chesney, and Warner W. Gardner were on the briefs, on the reargument 
and on the original argument, for appellants. 


Mr. Frederick H. Wood on the original argument, and with Mr. John 
B. Gage on the reargument, for appellees. Mr. Thomas T. Cooke was 
with them on the briefs. 


Mr. Justice Stone delivered the opinion of the Court. 


On this appeal we are asked to determine the proper disposition to be 
made of a fund paid into the court below pending a suit instituted in 
that court to set aside an order of the Secretary of Agriculture reducing 
scheduled rates for services rendered at the Kansas City stockyards. 
The fund is made up of the difference between the scheduled rates and 
those prescribed by the Secretary’s order, which was ultimately set 
aside by this Court in Morgan v. United States, 304 U. S. 1, without 
consideration of the merits, for failure of the Secretary to follow the 
procedure prescribed by the statute. 

* Reference to each point involved in this case will be found in Index-Digest in this issue of 


Agriculture Decisions.—-Ed. 
** Text taken from official United States Reports.—Ed. 
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On June 14, 1933, the Secretary of Agriculture promulgated an order 
under the Packers and Stockyards Act, 1921, 42 Stat. 159; 7 U.S. C. 
§§ 181-229, setting aside a schedule of maximum rates to be charged 
for stockyard services, filed by market agencies at the Kansas City 
stockyards, and prescribing a new and lower rate schedule for the future. 
In a suit brought in the district court for western Missouri by appellees, 
conducting market agencies at the Kansas City stockyards, to set 
aside the order as confiscatory and as having been rendered without 
procedural due process, the court on July 22, 1933, entered a temporary 
restraining order enjoining enforcement of the Seesetary’s order upon 
condition that appellees should: 


“deposit with the Clerk of this Court on Monday of each and every 
week hereafter while this order, or any extension thereof, may remain 
in force and effect and pending final disposition of this cause, the full 
amount’ by which the charges collected under the Schedule of Rates in 
effect exceeds the amount which would have been collected under the 
rates prescribed in the Order of the Secretary, together with a verified 
statement of the names and addresses of all persons upon whose behalf 
such amounts are collected by petitioner.” 


After two appeals we reversed the final decree of the district court, 
which had sustained the order of the Secretary. This Court held that 
he had not accorded to appellees the “full hearing” which § 310 of the 
Act requires, and, without considering the merits, it remanded the 
cause for further proceedings. Morgan v. United States, 298 U. S. 
468; 304 U.S. 1. A petition for rehearing, in part on the ground that 
the mandate of this Court had made no provision for the distribution 
of the fund paid into the district court pursuant to its restraining order, 
was denied in a memorandum opinion stating that the questions raised 
were appropriately for the district court, to which the cause had been 
remanded for further proceedings. The opinion added: 


“We remand the case to the District Court for further proceedings 
in conformity with our opinion. What further proceedings the Secre- 
tary may see fit to take in the light of our decision, or what determina- 
tions may be made by the District Court in relation to any such pro- 
ceedings, are not matters which we should attempt to forecast or 
hypothetically to decide.” 304 U.S. 23, 26. 


By this remand the Secretary was left free to take such further pro- 
ceedings as the statute permits. Texas & Pacific Ry. Co. v. Interstate 
Commerce Comm’n, 162 U.S. 197, 238-239; Southern Railway Co. v. St. 
Louis Hay & Grain Co., 214 U. 8. 297, 302; Florida v. United States, 


292 U.S. 1, 9. 
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The Secretary thereupon, by order of June 2, 1938, reopened the 
original proceedings which had resulted in the challenged order of 
June 14, 1933. He directed that the “Proceedings, Findings of Fact, 
Conclusion, and Order” of June 14, 1933, be served upon the appellee 
market agencies as his tentative findings and order, with an opportunity 
for appellees to file exceptions to them and to make oral argument 
upon the exceptions. This action was followed, June 11, 1938, by the 
present proceeding, begun by motion of appellants in the district court 
to stay further proceedings there and to direct the clerk of the court 
to retain the impounded funds until such time as the Secretary, pro- 
ceeding with due expedition, should have entered a final order in the 
proceedings reopened by him. This motion was denied, and from the 
order of the district court granting a counter-motion by appellees to 
distribute the fund among them, the case comes here on appeal.’ _ § 316 
of the Packers and Stockyards Act, 42 Stat. 168; 7 U.S. C. § 217; 38 
Stat. 220, 28 U.S.C. §§ 47, 47 (a); § 238 (5) of the Judicial Code; 28 
U. S. C. § 345 (5). This Court has stayed and superseded the order 
of the district court pending appeal. October 10, 1938. 

The district court held that the fund should presently be distributed 
to appellees, both berause the Secretary is without authority under the 
Act to make any order prescribing rates and -charges which will be 
effective as of June 14, 1933, the date of his original order, and because 
it construed the terms of its own restraining order as requiring distribu- 
tion of the fund to appellees on the final determination by this Court 
that the Secretary’s order of June 14, 1933, was invalid. Thus, as a 
result of the litigation, the district court has twice sustained the 
determination of the Secretary that the rates prescribed by him, on the 
basis of voluminous evidence, were reasonable; but because of this 
Court’s decision that the Secretary had failed to observe the statutory 
requirement of a full hearing, we have never reviewed that determina- 
tion. The question now arises whether upon a redetermination of that 
issue by the Secretary the district court will have, and should exercise, 
the power to order distribution of the impounded fund in conformity 
to his determination by directing that so much, if any, of the amounts 
paid into court as exceeds the rates ultimately determined upon appro- 
priate review of the Secretary’s findings to be just and reasonable be 
returned to those who have paid them. This issue must be decided now, 
for unless the court will have such power there is no occasion to retain 


1On the same date the district court entered a decree on the mandate of this Court setting 
aside the Secretary’s order of June 14, 1933, and permanently enjoining its enforcement. In that 
decree the district court retained jurisdiction and decreed that “‘such other proceedings be had 
herein in conformity to the opinion of said Supreme Court with reference to the distribution or 
restitution of funds deposited by plaintiffs in the Registry of this Court with the Clerk thereof 
pursuant to the provisions of the temporary restraining order entered on the 22nd day of July 
1983 as to law and justice may appertain.” 
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the fund pending further proceedings before the Secretary, and dis- 
tribution of it must be made as the district court has directed. 

Decision turns on the meaning and application of the provisions of 
the Packers and Stockyards Act, construed in the light of its dominant 
purpose to secure to patrons of the stockyards prescribed stockyard 
services at just and reasonable rates, and upon the authority and duty 
of the district court to effectuate that purpose in making disposition 
of the fund. Section 304 of the Act requires every stockyard owner 
and market agency to furnish nondiscriminatory and reasonable stock- 
yard services, and § 305 declares that “All rates or charges made for 
any stockyard services furnished at a stockyard by a stockyard owner 
or market agency shall be just, reasonable, and nondiscriminatory, and 
any unjust, unreasonable, or discriminatory rate or charge is prohibited 
and declared to be unlawful.” Section 307 makes a like requirement 
as to regulations and practices in respect to furnishing stockyard 
services. Section 306 makes it the duty of stockyard owners and market 
agencies to file with the Secretary a schedule of rates for stockyard 
services and to charge and collect such rates, unless they are set aside 
by appropriate action of the Secretary or changed by the filing of new 
rates as authorized by the section. Section 308 (a) provides that any 
stockyard owner or market agency violating any of the previously 
mentioned sections shall be liable to the persons injured to the full 
extent of the damage sustained. Section 308 (b) provides for enforce- 
ment of such liability either by complaint to the Secretary or by suit 
in any district court, and concludes with the declaration that “this 
section shall not in any way abridge or alter the remedies now existing 
at common law or by statute, but the provisions of this act are in addi- 
tion to such remedies.” Section 310 authorizes the Secretary “after full 
hearing” on complaint, or on his own initiative, to prescribe just and 
reasonable rates for the future. 

Appellees insist that notwithstanding the command of § 305 that all 
rates shall be “just, reasonable, and nondiscriminatory,” its mandate is 
effective only so far as implemented by the other sections of the Act; 
that except in a reparation case the statute forbids the Secretary to 
make orders affecting completed transactions, and that acting on his 
own initiative, as he does here, he can fix rates for the future only. They 

epoint out that under § 309 (a) and (e) and § 310, any person aggrieved 
may, on petition to the Secretary, seek damages for the exaction of an 
unreasonable rate in the past, the naming of a new rate for the future, 
or both, but that when the Secretary institutes such proceedings on his 
own motion he is precluded by § 309 (c) from making any order for 
the payment of money. As the original proceeding here and the action 
of the Secretary in reopening it were taken on his own motion, the con- 
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clusion is drawn that there can be no legal warrant for restitution of the 
impounded moneys to the patrons of the market agencies, even though 
the Secretary shall now determine, on evidence and by proper procedure, 
that the scheduled rates exceeded the reasonable rates prescribed by 
§ 305. 

Even though the premises be accepted as in all respects sound, the 
conclusion does not follow. There is here no question of the Secretary’s 
making an order for the payment of money. The fund having been 
taken into custody of the court, in consequence of its order restraining 
the operation of the rate schedule prescribed by the Secretary, the ques- 
tions for our decision are whether the district court, in the discharge of 
the duty which it has thus assumed as.a court of equity, can rightly 
dispose of the fund without regard to the command of § 305 if the 
Secretary shall determine that the rates exacted by aid of the court, 
and paid into its registry, are excessive; and whether, in the- exercise 
of its discretion, the court should retain the fund until such time 
as the Secretary, proceeding with due expedition, shall make his final 
determination and order. 

In answering these questions there are two cardinal principles which 
must guide us to our conclusion. The one is that in construing a statute 
setting up an administrative agency and providing for judicial review 
of its action, court and agency are not to be regarded as wholly inde- 
pendent and unrelated instrumentalities of justice, each acting in the 
performance of its prescribed statutory duty without regard to the 
appropriate function of the other in securing the plainly indicated 
objects of the statute. Court and agency are the means adopted to 
attain the prescribed end, and so far as their duties are defined by the 
words of the statute, those words should be construed so as to attain 
that end through coérdinated action. Neither body should repeat in 
this day the mistake made by the courts of law when equity was strug- 
gling for recognition as an ameliorating system of justice; * neither can 
rightly be regarded by the other as an alien intruder, to be tolerated 
if must be, but never to be encouraged or aided by the other in the 
attainment of the common aim. The other guiding principle is that in 
reviewing the action of the Secretary and in similarly reviewing the 
action of the Interstate Commerce Commission in conformity with the 
provisions of the Urgent Deficiencies Act, the district court sits as a 
court of equity, see Ford Motor Co. v. National Labor Relations Board, 
305 U.S. 364, 373; Inland Steel Co. v. United States, 306, U. S. 153; 
and in exerting its extraordinary powers to stay execution of a rate 
order, and in directing payment into court of so much of the rate as has 


2See Y. B. 22 Ed. IV Mich. pl. 21; Heath v. Rydley, (1614) Cro. Jac. 335; 1 Holdsworth, 
History of English Law, 459-465. 
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been found administratively to be excessive, it assumes the duty of 
making disposition of the fund in conformity to equitable principles. 
Assuming, as appellees contend, that after the Secretary’s order of 
June, 1933, was set side he could, in the reopened proceeding, neither 
promulgate a rate order as of that date nor make an order for the 
payment of money, he was still not without authority in the premises 
under the statute and the mandate of this Court. He was free to make 
an order fixing rates for the future, and for that purpose or any other 
within the purview of the Act he is now free to determine a reasonable 
rate for the period antedating any order he may now make. See 
Atlantic Coast Line R. Co. v. Florida, 295 U. 8. 301, 312. No prior 
decision of the Secretary stands in the way of his making the determina- 
tion now. Cf. Arizona Grocery Co. v. Atchison, T. & S. F. Ry. Co., 
284 U. S. 370. The sole limitation upon his power, prescribed by 
§ 309 (c), is that upon an inquiry instituted by him he may not order 
the payment of money. In other respects his power to investigate and 
decide is unaffected.» He may make inquiry “as to any matter or thing 
concerning which a complaint is authorized to be made” to him, “or 
concerning which any question may arise under any of the provisions” 
of the Act, “or relating to the enforcement of any” provision. He is 
given “the same power and authority to proceed with any inquiry 
instituted upon his own motion as though he had been appealed to by 
petition, including the power to make and enforce any order or orders 
in the case or relating to the matter or thing concerning which the 
inquiry is had, except orders for the payment of money.” § 309 (c). 
That the Secretary, acting under § 309 (a), could now entertain a 
complaint by the patrons of appellees who have contributed to the fund 
in court charging that the rates exacted were in violation of § 305, seems 
to be conceded and is, we think, plain. Section 309 (a) specifically 
provides: “If... there appears to be any reasonable ground for investi- 
gating the complaint, it shall be the duty of the Secretary to investigate 
the matters complained of in such manner and by such means as he 
deems proper.” It seems equally plain that under § 309 (c) the Secre- 
tary, in the exercise of his discretion, may conduct such an investigation 
on his own motion. Ordinarily, it is true, there would be no occasion for 
such an investigation if, as a result of it, the Secretary could make no 
reparation order. But, as we shall presently point out, when the 
alleged excessive rates are in custodia legis, the court has authority 
3 § 309 (c): “The Secretary may at any time institute an inquiry on his own motion, in any 
case and as to any matter or thing concerning which a complaint is authorized to be made to or 
before the Secretary, by any presnten, of this title, or concerning which any question may arise 
under any of the provisions of this title, or relating to the enforcement of any of the provisions 
of this title. The Secretary shall have ‘the same power and authority to : with any in- 
wiry instituted upon his own motion as though he had been appealed petition, including 


the power to make and enforce any order or orders in the case or hadi to ithe matter or 
thing concerning which the inquiry is had, except orders for the payment of money.’ 
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and is under an equitable duty to dispose of them according to law 
and justice. Thus the Secretary has the best of reasons to exercise 
his power to determine whether the rates were reasonable and may 
rightly do so, if his determination can afford a proper basis for the 
action of the district court in making disposition of the fund. 

The district court, in staying the Secretary’s order and at the same 
time arresting the excess payments to appellees under the scheduled 
rates, assumed the duty of making the proper disposition of the fund 
upon the termination of the litigation. The duty was the more im- 
perative here because the court’s injunction order not only deprived 
the public of the benefit of the lower rates but obstructed any effective 
reparation order by the Secretary. Its action presupposed that the 
ownership of the excess payments was in doubt and could be finally 
determined only by an adjudication on the merits of the reasonable- 
ness of the filed rates. In taking the payments into custody it acted 
as a court of equity, charged both with the responsibility of protecting 
the fund and of disposing of it according to law, and free in the dis- 
charge of that duty to use broad discretion in the exercise of its powers 
in such manner as to avoid an unjust or unlawful result. It entered 
into no contract or understanding with the litigants; it entered into no 
undertaking as to the manner of disposing of the fund; its duty with 
respect to it is that prescribed by the applicable principles of law and 
equity for the protection of the litigants and the public, whose interests 
the injunction and the final disposition of the fund affect. Inland Steel 
Co. v. United States, supra. 

It is familiar doctrine that the extent to which a court of equity 
may grant or withhold its aid, and the manner of moulding its remedies, 
may be affected by the public interest involved. Central Kentucky Gas 
Co. v. Railroad Commission, 290 U. 8. 264, 271; Pennsylvania v. Wil- 
liams, 294 U. 8. 176, 185; Virginian Ry. Co. v. System Federation, 
300 U. S. 515, 552 et seg. Congress having by the Packers and Stock- 
yards Act established the public policy of maintaining reasonable rates 
for stockyard services, and having prohibited and declared unlawful any 
unjust or unreasonable rate, a court of equity should be astute to avoid 
the use of its process to effectuate the collection of unlawful rates, and 
equally so to direct it to the restitution of rates which it has taken 
into its own custody, once they are shown to have been unlawful. If 
such a determination had already been made by the Secretary in the 
proceeding before him, after full hearing, and if*it were found by the 
district court to be supported by evidence, the duty of the court to 
make restitution forthwith would seem evident, notwithstanding the 
absence of any order of the Secretary directing the payment. Inland 
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Steel Co. v. United States, supra. The Secretary, as we have seen, is 
authorized to make the determination. Section 305 denounces unreason-_ 
able rates as unlawful. The statute, as declared by § 308 (b), saves to 
the court authority to give any remedy which in the present circum- 
stances it might otherwise afford. 

This Court went much further in Atlantic i Line R. Co. v. 
Florida, supra, in denying, on equitable grounds, restitution to shippers 
of the excess of an intrastate rate, prescribed by order of the Interstate 
Commerce Commission to avoid discrimination against interstate com- 
merce, over that prescribed by the state commission, where the order 
of the former was later set aside by this Court for want of proper find- 
ings by the Commission. Upon further proceedings before the Com- 
mission it made a second order, upon proper findings of discrimination, 
establishing the rate as before. The final result of the litigation was 
that the railroads were permitted to collect and retain the higher rates 
for a period during which there was no lawful order of the Commission 
superseding the state commission rates. There, as here, the administra- 
tive agency could prescribe rates only for the future, and the higher rates 
exacted between the date of the first order and the second were without 
the sanction of a valid order. But there, as here, the first administrative 
order was not a nullity. Ewell v. Daggs, 108 U. S. 148, 148, 149; 
Weeks v. Bridgman, 159 U. S. 541, 547; Toy Toy v. Hopkins, 212 U. S. 
542, 548. Though voidable, it could not be ignored without incurring 
the penalties for disobedience inflicted by the applicable provisions 
of the statute. The rates did not lose their unjust and unreasonable 
quality in the one case, or cease to be unjustly discriminatory in the 
other, merely because the administrative orders in each were voidable 
for procedural defects or because a second order could operate only for 
the future. In each case the administrative agency was not without 
power to inquire whether injustice had been done by the earlier rate, and 
the court, called on to ascertain, according to equitable principles, the 
rights of the parties with respect to payments made under the voidable 
order, could take into account the subsequent determination of the ad- 
ministrative agency as the basis of its action. Atlantic Coast Line R. 
Co. v. Florida, supra, 312-313, 317; New York Edison Co. v. Maltbie, 


4In Inland Steel Co. v. United States, 306 U. S. 153, the Interstate Commerce Commission had 
ordered certain railroads to cease the payment "to shippers, in conformity to a filed tariff, of 
switching charges which the Commission had found to be unlawful. On review of the action of 
the Commission the district court stayed the Commission’s order and directed the railroads, 
pending final disposition of the cause, to place further payments due under the tariff in a special 
fund to be held subject to the order of the court. The Commission’s order was ultimately sus- 
tained, but meanwhile the Commission, pending review in the courts, had postponed the effective 
date of its order, so that during the litigation there was no operative Commission order forbidding 
the unlawful payments. This Court rejected the contention of the shippers that the fund must 
be paid over to them because it was accumulated in the absence of a controlling order of the 
Commission. We held that it was the duty of the district court, resulting from its injunction and 
its control over the fund, to make equitable disposition of it, and we sustained the district court's 
order that the fund should be turned over to the railroads in conformity to the Commission’s 
determination, confirmed on judicial review, that the switching allowances were unlawful. 
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244 App. Div. 436; 279 N. Y. S. 949; Brooklyn Union Gas Co. v. 
Maltbie, 245 App. Div. 74; 281 N. Y. S. 233. 

It is said that the distinction between this and the Atlantic Coast Line 
case is the distinction between judicial inaction and judicial action; 
that there the court, upon settled equitable principles, was free to 
refrain from compelling restitution if satisfied that no injustice had been 
done, see Tiffany v. Boatman’s Institution, 18 Wall. 375, 385; Missis- 
sippt & M. R. Co. v. Cromwell, 91 U.S. 643, 645; Deweese v. Reinhard, 
165 U.S. 386, 390, but that here the court is called on by appellants to 
act by withholding from appellees rates which are still lawfully in force 
because the filed schedule has not been set aside by a valid order of 
the Secretary. While at the moment appellants are content with in- 
action, and it is appellees who are demariding action—the payment to 
them of rates whose lawfulness is challenged and not yet determined— 
the actual posture of the case is such that the court is under a self- 
imposed duty to act by virtue of having taken the fund into its pos- 
session, and in acting to dispose of the fund it must conform to control- 
ling legal principles. Reasonableness of the rates was not established 
by the filed schedules. Had the rates collected been paid to appellees 
instead of to the clerk of the court, the Secretary could have ordered 
reparation upon proper findings that they were unreasonable. And the 
question is whether the court must now, in the face of a proceeding by 
the Secretary to determine the reasonableness of the challenged rates, 
use its power to complete their collection at the risk of obstructing 
reparation, or whether it should itself remain inactive until their law- 
fulness is determined and then act accordingly. 

* It is a power “inherent in every court of justice so long as it retains 
control of the subject matter and of the parties, to correct that which 
has been wrongfully done by virtue of its process.” Arkadelphia Co. v. 
St. Louis Southwestern Ry. Co., 249 U. 8. 134, 146. See Northwestern 
Fuel Co. v. Brock, 1389 U. S. 216, 219. What has been given or paid 
under the compulsion of a judgment the court will restore when its 
judgment has been set aside and justice requires restitution. North- 
western Fuel Co. v. Brock, supra; Ex parte Lincoln Gas & Electric Co., 
257 U.S. 6; Baltimore & Ohio R. Co. v. United States, 279 U.S. 781. 
And where by its injunction a court has compelled payment into its 
registry of amounts which may in pending proceedings be found not to 
have been due from those who paid them, we think justice equally 
requires the court to await the outcome of the proceedings in order that 
it may discharge the duty which it owes to the litigants and the public 
by avoiding unlawful disposition of the fund in the meantime, and 
ultimately distributing it to those found to be entitled to it. See New 
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York Edison Co. v. Maltbie, supra; Brooklyn Union Gas Co. v. Maltbie, 
supra; cf. United States v. Klein, 303 U. 8. 276. 

A proceeding is now pending before the Secretary in which, as we 
have seen, he is free to determine the reasonableness of the rates. His 
determination, if supported by evidence and made in a proceeding con- 
ducted in conformity with the statute and due process, will afford the 
appropriate basis for action in the district court in making distribution 
of the fund in its custody. Atlantic Coast Line R. Co. v. Florida, 
supra, 312-313, 317. Due regard for the discharge of the court’s own 
responsibility to the litigants and to the public and the appropriate 
exercise of its discretion in such manner as to effectuate the policy of 
the Act and facilitate administration of the system which it has set up, 
require retention of the fund by the district court until such time as 
the Secretary, proceeding with due expedition, shall have entered a final 
order in the proceedings pending before him. Cf. Mahler v. Eby, 264 
U. 8. 32; Tod v. Waldman, 266 U.S. 113. The district court will thus 
avoid the risk of using its process as an instrument of injustice and, 
with the full record of the Secretary’s proceedings before it, including 
findings supported by evidence, the court will have the appropriate basis 
for its action and will be able to make its order of distribution ac- 


cordingly. 
Reversed. 


Mr. Justicn Reep took no part in the consideration or decision of 
this case. 


Mr. Justice Butuer, dissenting. 


In proceedings instituted on complaint of shippers in 1922, the Sec? 
retary, July 27, 1923, approved a 15 per cent reduction of market 
agencies’ charges. In May, 1932, the agencies filed tariffs, which were 
not challenged by shippers or suspended by the Secretary, making ad- 
ditional reductions of about 10 per cent. These rates remained in 
force until November 1, 1937. Then there became effective a new 
schedule established by agreement between the agencies and the Sec- 
retary. There being no question as to reasonableness of charges made 
since that date, the appellees were not required to continue making de- 
posits to secure their compliance with the Secretary’s order of June 14, 
1933 challenged in this suit, and so impounding ceased. 

The money on deposit in the district court is made up of amounts 
taken from charges as low as, or lower than, those so put and kept in 
force and applied until November 1, 1937. In the proceedings pending 
before him, the Secretary may not order reparation (see § 309; also 
Arizona Grocery Co. v. Atchison, T. & S. F. Ry. Co., 284 U.S. 370, 389) 
and is without jurisdiction to do more than prescribe charges to be 
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applied after the effective date of that order if one shall be made. The 
challenged order having been adjudged invalid because made in viola- 
tion of the Act, Morgan v. United States, 304 U. S. 1, the appellees im- 
mediately became entitled to the money that, in pursuance of the 
restraining order, was deposited in court by them to secure their com- 
pliance with the Secretary’s order if found valid. The record contains 
nothing to support the idea that the pledge was for any other purpose, 
or to justify or excuse withholding it for another use. For the reasons 
stated in its opinion, 24 F. Supp. 214, the district court rightly held 
appellees entitled to have their money returned to them. Its decree 
should be affirmed. 


Mr. Justice McReynoips and Mr..Jusrice Roperts join in his 
opinion. 


Unrrep Srartes et al. v. Moraan et al., 313 U. S. 409, 61 S. Ct. 999, 85 L. ed. 1429. 
Decided May 26, 1941. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE 
WESTERN DISTRICT OF MISSOURI 


Validity of Rate Order—Criticism of Court Decision 


Order of the Secretary of Agriculture fixing maximum rates to be charged by the 
market agencies for their services at the Kansas City Stockyards held valid as 
against the objection that the Secretary based his judgment on conditions 
existing at the date of the original order without considering subsequent changes 
as such contention is disproved by the record, and public criticism by the 
Secretary of the decision of the Supreme Court in litigation over a rate order 
based on mistaken belief that the decision meant return of the impounded 
funds to the market agencies held not to disqualify the Secretary on the 
ground of bias from subsequently determining the rates which shall govern in 
distributing the impounded funds.* 


** ApprKAL from a decree of the District Court, of three judges, which 
adjudged invalid an order of the Secretary of Agriculture, fixing rates, 
and directed that funds in the registry that had been paid in by plaintiffs 
be returned to them. The history of this protracted litigation is 
summed up in the first paragraph of the opinion. 

Attorney General Jackson, with whom Assistant Attorney General 
Berge, and Messrs. Hugh B. Cox, Warner W. Gardner, James C. Wilson, 
S. R. Brittingham, Jr., and G. N. Dagger were on the brief, for 
appellants. 

The court below compelled the Secretary to testify as to the manner 
in which he reached his decision, although the record was in all respects 
regular on its face. This was error, and fatal to the decision, which 
rests in substantial part upon the testimony of the Secretary. 

The finding that the Secretary was not an “impartial trier of the 
facts” is an accusation supported only by a letter published by the 

* Reference to each point involved in this case will be found in Index-Digest in this issue of 


Agriculture Decisions.—Ed. 
**Text taken from official United States Reports.—Ed. 
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Secretary, after his order had been held invalid because of the pro- 
cedural irregularity, which stated that the impounded funds “rightfully” 
belong to the farmers. (1) This statement simply reflected the fact that 
the Secretary’s order had been upheld by the only court which had 
considered its merits, and cannot reasonably be construed to indicate 
that his mind would be closed to the force of new evidence and new 
arguments. (2) But even if the factual basis of the decision below 
were correct, there yet would be no disqualification. It may be 
assumed that the Act holds the administrative tribunal to the same 
criteria of impartiality as obtains for the judiciary. But § 21 of the 
Judicial Code disqualifies only for a personal bias, with which the 
Secretary was not charged. And, as in the case of a court, if the 
Secretary chose to sit there can be no disqualification. 

The Secretary properly reopened the proceedings by service of the 
1933 findings and order. As he explained, the summarization of the 
voluminous evidence there contained would “prove very helpful as a 
working basis for this hearing,” and would be revised according to any 
additional evidence which the parties might introduce. 

The court below found further evidence of an improper proceeding 
in the failure of the Government to introduce new evidence. The ruling 
is unwarranted. In the circumstances of this case the evidence sup- 
porting the 1933 order was sufficient to support the 1939 order and, 
even if it were not, the burden of going forward could be assumed to 
rest upon the appellees. The Secretary properly assumed that the 
existing record might be taken as satisfactory except so far as the 
parties wished to supplement it. 

If the old record, supplemented by the new evidence introduced by the 
appellees, is insufficient to support the 1939 order of the Secretary, this 
objection goes to the merits and does not establish procedural irregu- 
larity. Under the Packers and Stockyards Act, in contrast to public 
utility regulation, the reasonable rates have no necessary relationship 
to actual costs. 

The necessity of taking evidence as to changed conditions was simply 
a question for administrative determination. 

The finding of the court below that the Secretary did not personally 
weigh or appraise the evidence is wholly without support in the 
evidence. 

There was substantial evidence te support the order of the Secretary. 

The changes during the impounding period did not make the rates 
inadequate. 


Messrs. John B. Gage and Frederick H. Wood, with whom Mr. 
Thomas T. Cooke was on the brief, for appellees. 
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An administrative tribunal is required to grant a full, fair and 
. impartial hearing before an impartial trier of the facts. 

The order of June 20, 1939, is invalid because the reopened proceed- 
ings were conducted by the Secretary, and the order resulting there- 
from was based upon an erroneous conception of the nature of the 
proceedings before him, of the status of the invalidated findings of 
June 14, 1933, of the prior opinions of this Court in this case, and upon 
a misconception of the powers and duties of the Secretary in respect 
of the reopened proceedings. 

The order is invalid because the purpose of the Secretary throughout 
the reopened proceedings was to procure the validation nunc pro tunc 
of the invalidated order of June 14, 1933. 

The District Court did not err in permitting the Secretary to be 
called as a witness. Respondents were denied a hearing before the 
only tribunal authorized to hear the matter, to-wit, the Secretary 
himself. 

The order of June 20, 1939 is invalid because it was arrived at with- 
out considering relevant and material facts and circumstances. 

The finding of the court below, that the findings and order of June 
20, 1939 are not supported by substantial evidence, should not be dis- 
turbed, (1) because it is not clearly erroneous, and (2) because it is 
fully supported by the record. 

In fixing rates which are non-compensatory to any representative 
firm or group of representative firms, however efficient, the order has 
not only violated the standards of the statute but has violated stand- 
ards as expressed in the order itself. 

The order of June 20, 1939 is invalid because the findings and order 
contain no legally sufficient finding that the existing rates were un- 
reasonably high. 

The court below properly discharged its “duty to use broad discre- 
tion” to attain a just and lawful result, in holding that, in equity and 
good conscience, the impounded funds should be distributed to the 


market agencies. 
Mr. Justice FRANKFURTER delivered the opinion of the Court. 


This case originated eleven years ago. As a result of proceedings 
begun in April; 1930 under the Packers and Stockyards Act, 42 Stat. 
159, 7 U.S. C. § 181 et seq., the Secretary of Agriculture in June, 1933, 
issued an order setting maximum rates to be charged by market 
agencies for their services at the Kansas City Stockyards. The market 
agencies brought suit to set aside his order. The district court issued 
a temporary restraining order, under which amounts charged in excess 
of the rates fixed by the order were impounded, and later it upheld 
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the order. 8 F. Supp. 766. ‘On appeal here, 7 U. S. C. § 217; 28 U.S. C. 
§§ 44, 47a, the case was sent back to the district court in order to 
determine on the issues raised by the pleadings whether the agencies 
had been denied the “full hearing” demanded by § 310 of the Act. 
298 U.S. 468. The district court thereupon decided that this require- 
ment of the statute had been satisfied. 23 F. Supp. 380. The case 
was again brought here and the order of the Secretary was held invalid 
because of procedural defects. 304 U.S. 1. Prior to this decision, the 
Secretary and the market agencies had agreed upon a higher schedule 
of rates to become effective on Decemmber 1, 1937. However, under 
the impounding order, which had continued in effect until that date, 
over half a million dollars had been deposited. The disposition of this 
fund was made a ground for a petition for rehearing after the second 
Morgan decision, but the petition was denied because that question 
was for the district court. 304 U. S. 23, 26. The Secretary then re- 
opened the original proceedings to determine reasonable rates during 
the impounding period. Before the Secretary had made a new order, 
the district court directed that the impounded moneys be turned over 
to the market agencies. 24 F. Supp. 214. The case came here for the 
third time, and we reversed the district court and required its retention 
of the fund “until such time as the Secretary, proceeding with due 
expedition, shall have entered a final order in the proceedings before 
him.” 307 U. S. 183, 198. This decision was rendered on May 15, 
1939.. A month later, the Secretary issued a new schedule of rates for 
the impounding period based on elaborate findings. Accordingly, the 
Government moved the district court to distribute the funds in accord- 
ance with the Secretary’s order, but that court, with one of its three 
judges dissenting, held the order invalid and directed that the funds 
be given to the market agencies. 32 F. Supp. 546. The case is now 
here for the fourth time. 

The validity of the Secretary’s order has undergone the closest 
scrutiny in elaborate briefs and extended oral arguments. Nothing has 
been overlooked. However, in the final stage of this long drawn out 
litigation, critical examination reveals only a few issues demanding 
attention. 

When the matter was last here we defined the duty of the Secretary. 
He was to determine reasonable rates for the impounding period so 
that there could be just distribution of the funds which the court 
below had taken into its registry. The nature of the problem before 
the Secretary was a guide to its solution. The Secretary’s task was not 
the usual enterprise of fixing rates for the future, so largely an exercise 
in prophecy. Unique circumstances made him, in 1939, the arbiter of 
rates for a period between 1933 and 1937. But even such a retrospec- 
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tive determination does not present a mathematical problem. Doubts 
and difficulties incapable of exact resolution confront judgment. More 
than that, since the Secretary is the guardian of the public interest 
in regulating a business of public concern it is not for him merely to 
reflect the items on a profit and loss statement. He must consider 
whether these represent services which properly should be charged to 
the public. While, therefore, the Secretary in determining rates for 
the past could not deny himself the benefit of hindsight, he was not 
merely a bookkeeper posting items into a ledger. Rates to which these 
public agencies were entitled were not to be derived merely from their 
expenditures and actual income. 

This Court defined the duty of the Secretary in its decision in the 
307th U. S. The record leaves no doubt that the Secretary, when he 
filed his order a month after that decision, appropriately discharged the 
duty. He served upon the market agencies the order of June 14, 1933, 
and the findings underlying it as the starting point of the inquiry. 
The market agencies protested against any order “nunc pro tunc as of 
June 14, 1933,” alleged that conditions had changed much since 1933, 
and asked for the appointment of an examiner to take new evidence. 
Because he deemed the earlier findings illuminating and helpful “as 
a working basis for this héaring,” the Secretary refused to withdraw 
them. But he appointed an examiner to hear new evidence and denied 
“any intention of depriving the respondents of the opportunity of 
offering evidence concerning conditions affecting the reasonableness of 
their rates during the period subsequent to June 14, 1933.” He further 
stated that the “forecasts of conditions” in the 1933 order “can now be 
checked in light of subsequent events.” He neither purported to make 
nor did he make a nunc pro tunc order. The Secretary thus adopted 
a procedure which admitted whatever light was shed by change of 
circumstances after 1933. The market agencies freely availed them- 
selves of this procedure; and the Secretary’s findings leave no room 
for doubt that his conclusions represent a judgment of 1939 and not a 
prophecy of 1933. Having overrruled the contention of Government 
counsel that evidence of conditions after 1933 was irrelevant, he took 
note of the fact that fewer livestock came to the market after 1933; 
that a larger number came by truck, thereby causing a decrease in the 
number of animals in an average consignment; that specific as well as 
general economic factors touching the market at Kansas City had 
changed; that statistics relevant in 1933 had become out-moded; and 
that he had before him evidence of expenses for “business getting and 
maintaining” and salesmanship not before him in 1933. The Secretary 
thus unequivocally avowed his intention to consider conditions after 
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1933 and his findings carry out his purpose.!| We must therefore reject 
the claim that the Secretary’s judgment was founded on the miscon- 
ception that he must shut his mind to everything that happened after 
1933 and in 1939 fix rates in the imaginary world of 1933. 

Another attack upon the Secretary’s order is the conventional objec- 
tion that the findings were not rooted in proof. To reéxamine here 
with particularity the extensive findings made by the Secretary, and to 
test them by a record of 1340 printed pages and thousands of pages 
of additional exhibits, would in itself go a long way to convert a 
contest before the Secretary into one before the courts. Compare 
Litchfield v. Register and Receiver, 9 Wall. 575, 578. We have can- 
vassed too fully in the past the duties respectively allotted to the Sec- 
retary of Agriculture and the courts in the enforcement of the Packers 
and Stoekyards Act to justify extended discussion of the governing 
principles. Tagg Bros. & Moorhead v. United States, 280 U. S. 420; 
Acker v. United States, 298 U.S. 426; see also United States v. Morgan, 
307 U. S. 183, 190-91. We are in ies legislative realm of fixing rates. 
This is a s task of striking a balance and reaching a judgment on factors 
beset with doubts and difficulties, uncertainty and speculation. On 
ultimate analysis the rea] question is whether the Secretary or a court 
should make an appraisal of elements havihg delusive certainty. Con- 
gress has put the responsibility on the Secretary and the Constitution 
does not deny the assignment. 

The objection that the proof does not support the findings is really 
a repetition in disguise of the unfounded claim that the Secretary mis- 
conceived his duty and made his order in 1939 as though he were 
acting in 1933. The bedrock of these variously phrased attacks upon 
the order is the contention that the Secretary was indifferent to events 
occurring after 1933. The short answer is that he was not. The con- 
clusion which he drew from these events is another matter.” 


1 Attention is called to the title page of the tentative findings, on which appeared, opposite the 
docket number of the case and the names of the formal parties, the words ‘‘Tentative Findings 
of Fact, Conclusions and Proposed Order, issued as of June 14, 1933.’ This formal caption is 
not an unnatural description of the starting point of the Secretary’s new inquiry. It clearly 
is not descriptive of his fingl findings and order, let alone a denial of the proper theory on which 
he avowedly proceeded. 

2That inferences from facts and contentions regarding their significance are the real stuff of 
these rate determinations is well illustrated by the phase of the problem before the Secretary that 
was most strongly pressed upon us. It is undisputed than since 1933 the arrival of animals by 
truck has increased, thereby causing a decrease in the average number of animals in a consign- 
ment. And since the consignment is the unit of cost, a decrease in the number of animals results 
in an inerease in cost per head in the consignment. Hence, formal logic concludes, the present 
order in setting the same rates as those of 1933 fails to reflect this increase in per head cost, and 
on that ground is invalid. But both the 1933 and 1939 schedules recognize that there are 

number of animals in a consignment. Both orders, therefore, 


minimal costs unrelated to the 
were graduated according to the number of animals in a consignment. The Secretary found that 


this graduated scale which “produces an increasing per head revenue as the number of head in 
the consignment decreases’’ would “give recognition to the changing method of arrival of 
livestock.’’ Moreover, the decrease in the size of consignments may well have been reflected in 
the increased estimate of salesmanship cost. All these considerations only illustrate that we are 
moving in a difficult and specialized realm of judgment which has been entrusted to the Secretary 
of Agriculture and not to the courts. The Secretary’s judgment must prevail since his finding 
had the the support of inferences fairly drawn from the entire evidence, including all that the 
market agencies saw fit to introduce bearing on their operations after 1933. 
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Specifically, it is urged that by the increase of rates for the future, 
to which the market agencies and the Secretary agreed in 1937, changes 
in circumstances were recognized, while the present order ignored these 
changes because its rates are at the same level as the original order. 
But the Secretary did not disregard changed market conditions during 
the impounding period. Evidence showing these changes was submitted 
by the market agencies.* He was thus duly apprised of the changes 
and they entered into the findings. To be sure, in ascertaining the 
reasonable rates for the impounding period he did not attach to them 
the significance which the market agencies drew from them. As a 
result of an elaborate study of conditions prior to 1933 and evidence 
indicating no essential change in those conditions for the purpose at 
hand during the later years, the Secretary concluded that the market 
was overstaffed and that in the competitive setting of the business 
amounts had been spent not justified by that public interest which he is 
charged to protect. Actual expenses for salesmen’s salaries and “busi- 
ness getting,” the items chiefly in controversy, he found, did not furnish 
an adequate guide to the ascertainment of reasonable rates. Had the 
lower rates originally set by the Secretary in 1933 been tested by 
experience, audits of the market agencies under these rates would have 
reflected the practical operation of the policy of lowering costs under 
controlled conditions. But this source of experience was unavailable 
because the agencies throughout the impounding period continued to 
operate under the higher rates. Quite different considerations may 
properly have influenced the Secretary in fixing rates for the impound- 
ing period from those by which he determined a schedule of rates for 
the future. The existence of the differences is recognized in the agree- 
ment between the Secretary and the market agencies whereby the higher 
rates of the 1937 schedule were to be “without prejudice” either to the 
Government or to the agencies in the present litigation. It was further 
agreed in 1937 that after six months, and unless the rate order of 1933 
was found invalid, the Secretary could at any time “without further 
hearing” reduce the rates for the future to the 1933 level. There were 
very great complexities in determining rates for an industry affected by 
the unstable conditions which surrounded the Kansas City market in 
1937. And the expert tribunal charged with the task may well have felt 

































3 An objection to an exclusion of evidence by the examiner requires but slight comment. Two 
codperative commission companies had accepted the rates of the Secretary's order, of 1933, and 
the market agencies asked that the annual reports of these companies for the impounding period 
be produced by the division of the Deprtment of Agriculture with which they were filed. The 
examiner refused to order production of the reports on the ground that he had no authority to 
do so, basing his ruling on a section which the Packers and Stockyards Act incorporates from the 
Federal Trade Commission Act and which provides that it shall be a misdemeanor for any 
officer of the regulatory agency to make public any information which the agency has obtained 
“without its authority, unless directed by a court.” 7 U. S. C. § 222, 15 U. S. C. § 50. We need 
not determine whether the reports should properly have been admitted. If they should have 
been, the statute provides an orderly way for having this done during the course of the hearing 
by seeking the Secretary’s authorization. Having failed to pursue the way of the statute, the 
market agencies were debarred from raising the matter at a later time. 
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a need for flexibility in the prophecy involved in setting future rates 
which did not enter the judgment required in fixing rates for a past 
period. It is not for us to try to penetrate the precise course of the 
Secretary’s reasoning. Our duty is at an end when we find, as we do 
find, that the Secretary was responsibly conscious of conditions at the 
market during the years following 1933, that he duly weighed them, 
and nevertheless concluded that rates similar to those in the 1933 order 
were proper. 

But the market agencies go beyond saying that the record did not 
warrant what the Secretary found. They say that bias disqualified 
him. This serious charge derives from a letter written by the Secretary 
to the New York Times immediately following the decision of this 
Court in the second Morgan case, 304 U. 8. 1. By that decision, the 
Court had upset the order of 1933 because of procedural defects. 
Largely because of his assumption that this meant the return of the 
impounded funds to the market agencies, the Secretary in his letter 
vigorously criticized the decision. The market agencies in due course 
moved to disqualify the Secretary in the proceedings started by him to 
fix new rates. In denying their motion the Secretary wrote a patently 
sincere denial of bias. He stated that he had complained against a 
return of the impounded funds to the market agencies prior to a deter- 
mination of the rates on the merits, that the denial of the petition 
for rehearing, 304 U. S. 23, 26, had shown him the error of his assump- 
tion, that in his letter of criticism he made no prejudgment about the 
rates to be fixed, and that his only concern was to “see that the sub- 
stantive rights of the parties are fairly determined.” He added that 
“as a matter of expediency” he might have disqualified himself but for 
the fact that, while the market agencies were pressing his disqualifica- 
tion, they were simultaneously urging that none other than the Secre- 
tary had legal authority to make the rate order. Plainly enough, when 
it was thus suggested that he create a situation in which no order 
could be made, the Secretary was offered no escape from his duty even 
had he preferred to consult the comforts of personal convenience. 

But, intrinsically, the letter did not require the Secretary’s dignified 
denial of bias. That he not merely held, but expressed, strong views 
on matters believed by him to have been in issue, did not unfit him 
for exercising his duty in subsequent proceedings ordered by this 
Court. As well might it be argued that the judges below, who had 
three times heard this case, had disqualifying convictions. In publicly 
criticizing this Court’s opinion the Secretary merely indulged in a 
practice familiar in the long history of Anglo-American litigation, 
whereby unsuccessful litigants and lawyers give vent to their disap- 
pointment in tavern or press. Cabinet officers charged by Congress 
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with adjudicatory functions are not assumed to be flabby creatures 
any more than judges are. Both may have an underlying philosophy 
in approaching a specific case. But both are assumed to be men of 
conscience and intellectual discipline, capable of judging a particular 
controversy fairly on the basis of its own circumstances. Nothing in 
this record disturbs such an assumption. 

And so we conclude that the order of the Secretary furnishes “the 
appropriate basis for action in the district court in making distribution 
of the fund in its custody.” United States v. Morgan, 307 U. S. 183, 
198. But, finally, a matter not touching the validity of the order 
requires consideration. Over the Government’s objection the dis- 
trict court authorized the market agencies to take the deposition of the 
Secretary. The Secretary thereupon appeared in person at the trial. 
He was questioned at length regarding the process by which he reached 
the conclusions of his order, including the manner and extent of his 
study of the record and his consultation with subordinates. His testi- 
mony shows that he dealt with the enormous record in a manner not 
unlike the practice of judges in similar situations, and that he held 
various conferences with the examiner who heard the evidence. Much 
was made of his disregard of a memorandum from one of his officials 
who, on reading the proposed order, urged considerations favorable to 
the market agencies. But the short of the business is that the Secretary 
should never have been subjected to this examination. The proceeding 
before the Secretary “has a quality resembling that of a judicial pro- 
ceeding.” Morgan v. United States, 298 U. S. 468, 480. Such an 
examination of a judge would be destructive of judicial responsibility. 
We have explicity held in this very litigation that “it was not the 
function of the court to probe the mental processes of the Secretary.” 
304 U.S. 1, 18. Just as a judge cannot be subjected to such a scru- 
tiny, compare Fayerweather v. Ritch, 195 U. S. 276, 306-07, so the 
integrity of the administrative process must be equally respected. See 
Chicago, B. & Q. Ry. Co. v. Babcock, 204 U.S. 585, 593. It will bear 
repeating that although the administrative process has had a different 
development and pursues somewhat different ways from those of courts, 
they are to be deemed collaborative instrumentalities of justice and 
the appropriate independence of each should be respected by the other. 
United States v. Morgan, 307 U.S. 183, 191. 


Reversed. 


Mr. Justice Reep did not participate in the consideration or deci- 
sion of this case. 
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Mr. Justice Rosperts: 


With muth that is said in the opinion of the Court I agree, but I 
am compelled to dissent from the conclusion. Despite the fact that 
this litigation has extended over many years, I still think that not only 
the rights of the market agencies but the principles involved require 
the Court to take care that the litigation is disposed of in accordance 
with the principles it has laid down. The result now reached is not 
in accordance with those principles. A recital of the course of the 
litigation- is necessary for an understanding of the case as now 
presented. 

Rates for the market agencies at Kansas City were fixed by the 
Secretary of Agriculture! July 24, 1923. By virtue of the statute these 
became the legal rates and the agencies were bound not to exceed 
them until the further order of the Secretary. April 7, 1930, the Sec- 
retary instituted an inquiry into the existing rates. June 14, 1933, he 
issued an order reducing them. 

July 19, 1933, the market agencies brought suit to enjoin and set 
aside the order. The District Court entered a temporary injunction 
July 22, 1933, in connection with which it provided that the difference 
between the rates being charged by the agencies and those fixed by 
the order under attack should be impounded pending the outcome of 
the litigation. Upon the trial of the cause the court refused to consider 
an issue tendered by the agencies as to whether the Secretary had 
granted them a full hearing. Upon examination of the record, it held 
the order was supported by substantial evidence and, on October 29, 
1934, dismissed the bill.2 This Court reversed, on May 25, 1936, hold- 
ing that the District Court should have considered and decided the 
question whether the agencies had been afforded a full hearing.’ 

On a further trial the District Court again upheld the order by a de- 
cree of July 2, 1937.4 The United States appealed from this decree. In 
the meantime, however, a significant thing occurred. On November 14, 
1937, the Secretary approved new rates, effective November 1, 1937, in 
recognition of changed conditions existing in the business at Kansas 
City. The impounding order, therefore, ceased to operate November 1, 
1937. 

This Court reversed the second decree of the District Court because 
it found that the agencies had been denied a full hearing in the proceed- 
ings which eventuated in the order of 1933. Its decision was rendered 
April 25, 1938, and a rehearing was denied May 31, 1938.° 
~ 4 Several incumbents of the office acted in the case at successive dates. The term Secretary is 
used to designate the official who acted in any instance. 

S. 468. 


423 F. Supp. 380. 
5304 U. 8. 1, 23. 
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The Secretary and his legal advisers evidently believed, and, as I 
think, correctly, that the old rates authorized in 1923 stood until a new 
order, lawfully made, superseded them for the future. The rates fixed 
for the future by the order of 1933 had not become effective and the Act 
contained no provision for altering rates charged in the past under au- 
thority of the existing and outstanding order of 1923, or granting repa- 
ration in respect of them. The Secretary seems to have thought that he 
could reach this situation by the entry of a nunc pro tune order as of 
July 14, 1933. On June 2, 1938, therefore, he directed that the proceed- 
ing be reopened and that the “proceedings, findings of fact, conclusion 
and order” issued on June 14, 1933, be served upon the agencies as the 
“Tentative Findings of Fact, Conclusion and Proposed Order” of the 
Secretary, and he denominated them as “Tentative Findings of Fact, 
Conclusion, and Proposed Order” issued as of June 14, 1933. It is plain 
that he proposed thus to cure what had been found to be the defect in 
the order, by affording the market agencies an opportunity to file and 
argue exceptions, in an effort to show any infirmity in the findings and 
conclusion on which the 1933 order was based. If none was made to ap- 
pear, he proposed to issue the order nunc pro tunc as of its original date. 
It is true that after exceptions were filed, and upon the hearing before 
an examiner, the agencies were permitted to offer evidence to show 
changed conditions supervening in the period between 1933 and 1937. 
It is also true that, while the examiner retained ‘all of the findings pre- 
viously made as the foundation for the order of 1933, he added certain 
findings, but he did not, in any material respect, alter the ultimate find- 
ings and, indeed, he retained the exact rates fixed in the earlier order 
and left undisturbed every finding as to cost (with one immaterial ex- 
ception), even to the fourth decimal place, as it had stood in the original 
report. 

Immediately after the reopening of the proceeding consequent upon 
the decision of this Court of May 31, 1938, the Secretary, on June 12, 
1938, applied to the District Court for an order staying the distribution 
of the impounded funds, pending his further decision and order. In his 
petition he said: “After a full hearing the Secretary will determine by 
an order as of June 14, 1933, what rates may reasonably be charged 
by petitioners to their clients for the services rendered them.” The Dis- 
trict Court denied the application.® 

The United States appealed from the decree. In its brief it stated 
“The only purpose and effect . . . [of the reopened proceeding] is to 
determine whether and to what extent the appellees have been preju- 
diced by the procedural defect in the earlier proceeding.” 

Before the case had been decided here, the reopened proceeding before 


6 24 F. Supp. 214. 
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the Secretary had so progressed that the evidence had been closed, a 
tentative report made by an examiner, exceptions filed, and argument 
heard by the Secretary. The record plainly discloses that, up to the time 
of our final decision on this last appeal, the Secretary had been content 
to take the data disclosed by his investigation of the market agencies’ 
activities in the years 1929, 1930 and 1931 as the basis of any order, and 
this was natural if, as he then supposed, he was justified in entering an 
order nunc pro tunc as of the date of his original 1932 order. 

This Court rendered its opinion in the last appeal May 15, 1939.7 
Speaking by a majority, the Court there held that, as the District Court 
was acting as a court of equity in the premises, the impounded funds 
should be disbursed according to the equities of the situation. It ad- 
verted to the fact that the rates fixed by the Secretary October 14, 1937, 
governed for the future until altered in accordance with law, but it held 
that the equities of the case required an investigation as to whether 
the rates charged in the interval between 1933 and 1937 had been un- 
reasonable and, as a result, whether it would be inequitable to withhold 
from the market agencies’ customers and return to the market agencies 
all or any part of the impounded fund. The court was of the view that 
the Secretary was in a peculiarly favorable position to find the facts 
and advise the court upon this subject and that the court ought to 
codperate with the Secretary to attain a just result. 

At this juncture the reopened proceeding was under submission before 
the Secretary. It is to be noted that he had refused to consider the data 
in his own possession with respect to the actual’experience of two of the 
market agencies which had conformed to the rates he fixed in 1933. It 
is further to be noted that the existence of changed conditions not only 
is shown by the uncontradicted evidence offered by the agencies but by 
the fact that the Secretary recognized such change in making his order 
of October 14, 1937. 

The court below has found that conditions in the business had sub- 
stantially, and in some respects radically, changed since the completion 
of the original record on which the 1933 order was based. The court 
found the facts as to the changes which had increased the cost of doing 
the business. The government does not question the correctness of these 
findings. I think these increased costs cannot be ignored or dismissed 
with the comment that the Secretary considered them, when it is plain 
he did not. This Court did not intend by its decision in 1939 that the 
Secretary should shut his eyes to these changed conditions, and make a 
forecast in 1939 as of 1933 and upon the data available in 1933, as if he 
had before him only the experience prior to 1933 and were then acting. 
Of a similar situation this Court has said: “A forecast gives us one rate. 


7307 U. S. 183. 





MORGAN ET AL. v. UNITED STATES ET AL. 
313 U.S. 409 Roberts, J., dissenting 


A survey gives another. To prefer the forecast to the survey is an arbi- 
trary judgment.” ® 

The Secretary had made a careful investigation of the operations of 
the market agencies in the years prior to 1933. The same data were 
available to him in 1939 for the period 1933 to 1937, but were not con- 
sidered. What he should have done, in the light of this Court’s de- 
cision, was again to reopen the cause and to investigate the fairness and 
reasonableness of the charges exacted from 1933 to 1937, in the light 
of actual experience. To assert that, he did in fact pursue this course 
is to place an unjustified gloss upon the record now before the Court. 

We ought not to conclude the parties by a strained construction of 
the record facts, or by applying to this inquiry technical rules of evi- 
dence and procedure which have no place in such a proceeding. On the 
contrary, we should require that to be done which the broad equities 
of the case demand. No less, it seems to me, will satisfy the mandate 
of this Court in its earlier pronouncement. I should, therefore, reverse 
the decree and direct that the Secretary ascertain the facts upon all 
available evidence, in accordance with the decisions of this Court when 
the case was last here. 


8 West Ohio Gas Co. v. Public Utilities Commission, 294 U. S. 79, 82. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


DIsMIssAL 
Supplemental Petition 
Where in the original petition to terminate or suspend the mar- 
keting order regulating the handling of oranges grown in the 
States of California and Arizona, the validity of the marketing 
order when issued was not-qyestioned, but it was contended 
that the said order no longer tends to effectuate the declared 
policy of the act, and it appears that the supplemental petition 
merely restates the contentions of the original petition, it is 
held that the supplemental petition is devoid of any question 
which may properly be considered in a proceeding under 
section 8c (15) (A) of the act, and, therefore, it is ordered that 
the supplemental petition be dismissed 
Prior Decision FoLLOWwED 
In re Alexander Chaskin, doing business as Chaskin Citrus Company, 
2 AD 328 


PACKERS AND STOCKYARDS ACT, 1921 


Crease AND DEsist 
Unfair Practice 

On the basis of the evidence disclosed in this disciplinary proceed- 
ing instituted by an Order of Inquiry and Notice of Hearing 
issued by the Deputy Director of the Food Distribution Ad- 
ministration charging the respondent, a market agency, with 
the perpetration of certain unfair, unjustly discriminatory 
and deceptive practices and devices, it is ordered that respond- 
ent shall cease and desist from (1) reporting weights of livestock 
to consigners without obtaining correct scale tickets and (2) 
making false reports to consignors of livestock that consign- 
ments were sold in separate lots 

On the basis of the evidence disclosed in this disciplinary proceed- 
ing instituted by the complaint of the Deputy Director of the 
Food Distribution Administration, charging the respondent, a 
market agency, with the perpetration of certain unfair, 
unjustly discriminatory, and deceptive practices, it is ordered 
that the respondent shall cease and desist from (1) representing 
to consignors of livestock that each consignment was sold in 
separate lot, (2) reporting incorrect sale prices, (3) reporting 
weights of livestock without obtaining scale tickets, (4) 
remitting proceeds of sale on basis of prices different from 
those for which livestock was sold, (5) charging for services an 
amount different from that prescribed by its filed tariff, and 
(6) failing to charge for its services amounts prescribed by its 
filed tariff, and it is held that while the respondent’s violations 
of the act warrant suspension of its registration, its admission 
of facts and consent to issuance of the cease and desist order 
obviates the necessity of making such determination 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 











EvIDENCE 
AD. 


Facts failing to show— No. Page 
subordinate officials of Department knew or approved of prac- 
CONG IMAI BOE os sidios acne ene denne eee areuaen 









PENALTIES 







Knowledge or approval of violations of act by officials of Department 
taken into consideration in evaluation of.................. 486 





REASONABLE STOCKYARD SERVICES 






Reporting weights of livestock to consignors without obtaining 
correct scale tickets as constituting failure to render... .484:484; 485 486 







RECONSIDERATION 





Dismissal of Petition for 

Upon careful consideration of the allegations and reexamination 
of the order of July 28, 1943, directing the respondents to cease 
and desist from certain violations of the act, requiring the 
respondents to keep certain books and records and suspending 
the respondents’ registration as a licensed market agency and 
dealer, it is held that since the allegations made in the respond- 
ents’ petition for reconsideration are substantially the same as 
those urged at length in the oral argument proceeding, the 
petition be dismissed as the reconsideration of the proceeding 
would serve no useful purpose and would resulf in no change 
in the said order which shall become effective thirty days 
after the date of entry of this order................. 486 :487; 





















REGISTRATION 
Benen OF, ONVIREN Sos 6 6 ois oh Lehi L egw tens eeeewatenads 484 484 






SUSPENSION OF LICENSES 
Tink GF, Fak GRO OF ONO VOM 65. 3.280.654 hams eae aeern nes 










SusPENSION OF REGISTRATION 
Authority for, as contained in appropriation acts................. 486 489 
Respondent’s admission of facts and his consent to issuance of cease 

and desist order as obviating necessity of..................000. 










Unrair PRACTICE 
Failing to remit the full amount due consignors.................. 485 487 
Falsely reporting prices to consignors. ...............6. 00000 e ees 485 487 
Reporting weights of livestock to consignors without obtaining 

CUNOE MIN SICRIUIK,. 5 3 65.05 £0 sa ene. c ke tanee Ce ae eae areas 








VIOLATION OF AcT 













Failing to charge for services in accordance with filed tariff........ 485 487 
Failing to remit full amount due consignors....................-. 485 487 
Falsely reporting livestock had been sold in single lot............. 485 487 
Falsely reporting prices to consignors. ..... visas ool recta sndyde tae 485 487 
Making false reports to consignors of liv estock that consigments 

Wee Cee Sih ARNG OUR oa osc. a's Seals ate ee cipeewad denen 484 484 





Reporting weights to consignors without obtaining scale tickets. . . . 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


CoMMERCE AD. 
Interstate No. 
Interstate commerce as not confined to transportation but 
embracing all commercial intercourse between states 


CouNTERCLAIM 
Dismissal of, for failure to file within limitation period 


DEFAULT 
Admission of facts alleged in complaint by 
Waiver of oral hearing on facts by 


ELECTION OF REMEDY 
Suit dismissed in State court for recovery of damages arising from 
same transaction as not precluding right to institute proceedings 
under act 


EvIpENCE 
Burden of Proof 
Burden of proving allegations made in answer as resting on 
respondent 
Facts failing to show— 
respondent was authorized to resell produce for complainant’s 


Facts showing— 
respondent failed to sustain burden of proving existence of 
custom and usage permitting purchaser to reject f.o.b. sale 
after its acceptance : 


EXAMINER’S REPORT 
Inclusion of proposed order in 


LICENSES 
Revocation of 
Respondents’ failure to account for advances on, and net 
proceeds of, five carloads of garlic consigned to them by the 
complainant constitutes flagrant and repeated violations of 
the act, for which, it is held, their license should be revoked.. 488 


ProposeD ORDER 
Inclusion of, in examiner’s report 488 


REHEARING AND RECONSIDERATION 
Dismissal of Petition for 
Respondent’s petition for rehearing and reconsideration of the 
order entered in this proceeding dismissed on the basis of the 
withdrawal of said petition by respondent, and the record in 
this case is closed 


REPARATION 
Brokerage Fee 
Respondent’s acknowledgment of his indebtedness, and his fail- 
ure to pay agreed brokerage fees earned by complainant in 
connection with four interstate shipments of lettuce entitle 
complainant to an award of reparation for the brokerage fee 


earned by him 
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OCTOBER 1943 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


ReparatTion—Continued an 
Failure to Account No. Page 
Respondent’s failure to account to complainant for the agreed 
purchase price of two shipments of onions on f.o.b. El Paso, 
Texas, basis entitles complainant to an award of reparation 
for the full amount of the purchase price, and respondent’s 
contention that complainant’s prior dismissed suit in State 
court for recovery of damages sustained in this transaction 
precludes his right to institute a proceeding under the act, 
overruled 


REPARATION FOR— 

Brokerage fee 

Failure to account 
SaLes 

Passing of Title ; 

In shipment of commodity on f.o.b. basis title passes upon 
delivery and acceptance of commodity 

UNPUBLISHED DEcIsIoNs 

RO a hid ode hn cos. 05 bot ae oto ald eae ae eee tio eeetad 
VIOLATION oF ACT 

Failure to account for advances and receipts of proceeds 

Failure to account for purchase price 
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PACKERS AND STOCKYARDS ACT, 1921 
Page 
APPEAL 
Effect of court decision setting aside rate order under act, 307 U. S. 183.. 524 
Proceedings to follow by Secretary after court decision setting aside his 
rate order under act, 307 U. S. 183 525 


Courts 
Action of, determined by public interest, 307 U. S. 183 529 
Administrative agencies and courts to respect one another’s independence 

RUNG POE e028 SR Oe sta Rats Lb Same eM ee ren ntact 541 
Inherent powers of, to order restitution of impounded funds, 307 U.S. 183. 531 
Probing mental processes of Secretary of Agriculture by which he reached 

conclusions not. proper function of, 304 U.S. 1, 313 U. S. 409; 517 541 
Public criticism by the Secretary of Agriculture of Supreme Court decision 

as not disqualifying him on ground of bias, 313 U. 8. 409 540 
Relation between administrative agency and reviewing courts viewed as 

interdependent, 307 U. 8S. 183 527 
Reviewability of regularity of rate proceedings under act by, 298 U.S. 468. 503 

Farr HEARING 
Effect of denial of request of party for admission of tentative report by 

SOI Le GIL” URNS IER Re oP ea oe Boe Mindat 504 
Effect of failure to hear interested parties separately, 298 U. S. 468 504 
Fair hearing as essential in administrative proceeding of a quasi-judicial 

nature, 304 U.S. 1 514 
Insufficiency of, where Secretary acted solely upon advice of subordinates, 

298 U. S. 468 5(2 
Prerequisite of, in issuance of valid rate order under act, 298 U. S. 468 503 
Rate order under act as requiring full hearing which includes right to be 

advised of government’s contentions, 304 U. S. 1 
Right to hearing as including right to administrative inquiry, 304 U.S.1.. 517 


FInDINGs 
Conclusiveness of Secretary’s findings in rate proceedings under act, 298 


INTERSTATE COMMERCE CoMMISSION 
Similarity of equitable character of proceeding to review order of, and that 
of Secretary under act, 307 U. S. 183 
Money IN Court 
Propriety of withholding distribution of funds pending proceedings, 307 


Question of disposition of funds impounded in district court as for decision 
of the court, 304 U.S. 1 


Rate PROCEEDING 
Fair Hearing 
Since the function of the Secretary of Agriculture in fixing rates under 
the Packers and Stockyards Act is not only legislative but also 
judicial in character, the Court ruled that a full hearing of both 
evidence and argument must be given, nothing can be treated as 
evidence which is not introduced as such, facts and circumstances 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


Rate Proceepinc—Continued 
Fair Hearing—Continued 
which ought to be considered must not be excluded, and those that 
should not legally influence the conclusion must not be considered, 
and held that a rate order under the act is invalid where the Secretary, 
by whom the order was signed, did not personnally hear or read any 
of the evidence presented at the hearing, or hear and consider the 
oral argument made, or read or consider the briefs submitted, but 
derived his sole information with respect to the proceeding from 
consultation with subordinates, 298 U. S. 468 
Order of the Secretary of Agriculture fixing the maximum rates to be 
charged by market agencies at stockyards held invalid as no reason- 
able opportunity was accorded in this case for a “full hearing’ 
which embraces not only the right to present evidence but also the 
right to know the claims of the opposing party and to meet them, 
and although it was not the function of the court to probe the mental 
processes of the Secretary in reaching his conclusions, if he gave the 
hearing which the law requires, the Government’s petition for 
rehearing based on the ground of inconsistency of the decision on 
this appeal with rulings on the earlier appeal, and upon the ground of 
surprise, is denied, 304 U.S. 1 
Retention of Funds by Court 
Where an order of the Secretary of Agriculture fixing stockyards rates 
was set aside for procedural defects, the court which has impounded 
the funds comprising the difference between existing rates and the 
lower rates prescribed for stockyard agencies pending the determina- 
tion of the validity of the order, should retain the funds for such 
distribution as may appear equitable after the reasonableness of 
existing rates has been properly determined in the reopened proceed- 
ing, 307 U. S. 183 
Validity of Rate Order 
Order of the Secretary of Agriculture fixing maximum rates to be 
charged by the market agencies for their services at the Kansas City 
Stockyards held valid as against the objection that the Secretary 
based his judgment on conditions existing at the date of the original 
order without considering subsequent changes as such contention is 
disproved by the record, and public criticism by the Secretary of the 
decision of the Supreme Court in litigation over a rate order based 
on mistaken belief that the decision meant return of the impounded 
funds to the market agencies held not to disqualify the Secretary on 
the ground of bias from subsequently determining the rates which 
shall govern in distributing the impounded funds, 313 U.S. 409.... 533 


REASONABLENESS OF RATES 
Power of Secretary to determine, 307 U. S. 183 


SECRETARY OF AGRICULTURE 
Power of, to determine reasonableness of rates under act, 307 U.S. 183... 








